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Unnatural Rights:
Hegel and Intellectual Property

by
Jeanne L. Schroeder”

I. Introduction: Property and Rights.

Many proponents of intellectua property law seek refuge in a persondity theory of property
associated with G.W.F. Hegdl.! Thistheory seemsto protect intellectua property from potential attacks
by a utilitarian andysis. Famoudly, utilitarianism does not believein naturd rights® and recognizes property
only contingently insofar as it furthers society’ s goals of utility or wedth maximization. Persondity theory,
in contrast, supposedly offers a principled argument that property, in generd, and intdllectua property,
specificdly, must be recognized by ajust sate, regardless of efficiency consderations. Personality theory
also ssemsto protect intellectud property from assault by criticswho maintain that itisnot aform of “true”’
property a dl.® Findly, persondity theory has also been used to support an argument for heightened
protection of intellectud property beyond that given to other forms of property — the Continental “mora”
right of atigtsin their cregtionsis an example.

Hegd is often cited by persondity theorigts, but dmost dways incorrectly. Inthis Article | seek
to save Hegd’ sandysis of property from the misperceptions of itswell-meaning proponents. | believethat
the verson of the persondlity theory of property that dominates in American intellectua property
scholarship isimbued by aromanticism that is completely antithetic to Hegdl’ s project.

" Prof. of Law, The Benjamin N. Cardozo School of Law, Yeshiva University, New York, NY.

! See e.g. Edward J. Damich, The Right of Personality: A Common-Law Basis for the Protection of the Moral
Rights of Authors, 23 Ga. L. Rev. 1(1988); Justin Hughes, The Philosophy of Intellectual Property, 77 Geo. L. Rev. 287
(1988); Neil Netand, Alienability Restrictions and the Enhancement of Author Autonomy in United States and
Continental Copyright Law, 12 CARDOzO ARTS & ENT. L. J. 1 (1992);

2 Seeinfra text at note —,

% In the words or Judge Richard Posner and his co-authors, “ A trade secret isnot property in the usual sense -
the senseit bearsin thelaw of real and personal property or evenin such areas of intellectual property law as copyright.
... David D. Friedman William M. Landes, and Richard A. Posner, Some Economics of Trade Secret Law, 5 J. ECON.
PersP. 61, 61-62 (1991). For other articles debating the property-status of trade secrets see e.g. Steven Wilf, Trade
Secrets, Property, and Social Relations 24ConN. L. Rev. 787 (2002); Geradine Szott Mooht, Federal Criminal Fraud
and the Development of I ntangible Property Rightsin Information, 2000 U ILL. L. Rev. 683; Vincent Chiappetta, Myth,
Chameleon or Intellectual Property Olympian? A Normative Framework Supporting Trade Secret Law, 8 GEO. MASON
L. Rev. 1 (1999); David D. Friedman, William M. Landes, Richard A. Posner, Some Economics of Trade Secret Law,5 J.
EcoN. PErsp. 61 (1991); Roger G. Bone, ANew Look at Trade Secret Law: Doctrinein Search of Justification, 86 CAL.
L. Rev. 241 (1998); Pamela Samuelson, Information as Property: Do Rucklehaus and Carpenter Signal a Changing
Directionin Intellectual Property Law?,35CATH. U. L. Rev. 365 (1989); John C. Coffee, Jr. Hush!: The Criminal status
of Confidential Information After McNally and Carpenter and the Enduring Problem of Overcriminilization, 26 Am.
CriM. L. Rev. 121 (1988).
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It is true that Hegel thinks that a modern congtitutiona state should establish a minimd private
property regime because property plays arole in the condtitution of personaity. It is not true, however,
that Hegd thought that society is required to respect any specific type of property or any specific clam of
ownership. Itisasotruethat Hege thought that intellectua property could be analyzed asaform of “true”’
property and not as a sui generisright that is merely analogous to property. However, it is not true that
Hegel ascribes any specid roletointellectual property. Assuch, Hegd’ stheory can not be used to support
the proposition that the state must recognize intellectud property clams. Rather, Hegd would arguethat
should the gtate in its discretion decide to establishan intellectual property regime, it would be coherent to
conceptudize it in terms of property principles. Moreover, the Continentd mord right of artists is
inconsgtent with an Hegelian andysis of property.

Surprisngly, athough Hegd thinks that property is necessary for a certan conception of
personhood, he leaves to practica reason the decision as to what specific property rights a state should
adopt. In contrast to a widespread misconception, Hegel completely rgects any concept of natura law
generdly, and any natura right of property, specificdly. Jeremy Bentham, the founder of modern
utilitarianism, thought that the very concept of naturd rights was “nonsense on gilts’.* Hegel goes a step
further and considers the expression “naturd rights’ to be an oxymoron.® To Hegdl, naure is unfree and
legd rightsare artificid congtructs created as ameans of actudizing freedom by escaping the causa chains
of nature. Consequently, rights are not merely not naturd, they are unnatural.

Having no recourse to nature, Hegd justifies the concept of property on purdy functiond grounds
—theroleit playsin the modern state. In his Philosophy of Right®, Hegel seeks to discover the internd
logic that would retroactively explain why congtitutiona, representative governments were supplanting
feuda governments and why free markets were supplanting feuda economiesin the Western world at the
time he was writing. Hegel agrees with the classical liberd philosophers of the eghteenth century that the
modern state derives from afounding concept of persond freedom but thinksthat classicd liberdismistoo
self-contradictory to explain the relationship between the state and freedom. The modern state is not
liberdisn’ shypotheticd sate of nature, and its citizensare not naturaly autonomousindividuas exercisng
negdtive freedoms. Rather, the date and its members engage in complex interrdationshipsin civil, familid,
commercid and other contexts. Hegd asks, what are the logica steps by which the abstract individual of
liberd theory becomes the concrete citizen of the liberd state, and how do we structure a state so that it
actualizes, rather than represses, the essentia freedom of mankind?

This means, first and foremost, that Hegel’s property analysis does not relate to al aspects of
persondity — or generaly what Margaret Jane Radin calls “human flourishing.”” -- only to this political
aspect or citizenship. Secondly, Hegelian property does not even rlate directly to full citizenship, but only

4 Jeremy Bentham, A Critical Examination of the Declaration of Rights in PoLITICAL THOUGHT 257, 269 (B.
Parekh ed. 1973).

5 | discuss Hegel’ sargument infra in text at notes —.
8 G.W.F. HEGEL, ELEMENTS OF THE PHILOSOPHY OF RIGHT (Allen W. Wood ed. & H.B. Nisbet trans. 1991).

7 Margaret Jane Radin, Market Inalienability, 100 HARVARD L. Rev. 1849, 1851 (1982).
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to the firgt intermediary step above autonomous individuality which step that | cdl in this article ”legd
subjectivity”®,

Legd subjectivity is the mere capacity to follow the rule of law — nothing more. This is a
precondition to the libera state which is supposed to be governed by the rule of law, not the rule of men,
asthefeuda statewas. The autonomouslibera individua enjoysnegative freedom from restraints because
she hypotheticadly lives a solitary life. By engaging in commercid relaionships of property and contract,
the individua subjects hersdlf to legd duties and learns to recognize other people as bearers of legd rights
(i.e. aslegd subjects). When other legd subjects reciprocate and recognize that they have the duty to
respect thefirg individud’ srights of contract and property, that individud aso attainsthe status of subject.

Hegel cdllsthisregime of property and contract “ abstract” right precisely becauseit isanecessary
but insufficient part of modern society. Although the legd subject is more developed than the autonomous
individud, the subject isempty and contentless. That is, the subjectivity created by abstract right provides
only the form of persondity. Content is added to persondity through more complex interrelationships
among people a the higher levels of mordity —the stage in which the person internaizes right —and ethical
life — the stage at which the internd subjectivity of mordlity is reconciled with the externa objectivity of
obligationsto others. Consequently, Hegd will ingst that abstract right (including property) is externd to
the subject. That is, the subject issubjected to thelaw. Thelegd subject obeysthe law of property and
contract is not because she subjectively bdievesthat it is right, but because she recognizes it asameans
to accomplish her ends.

This means that the legdl subject is an “uncultured™ creature who represents an impoverished
conceptionof personhood. Thelegd subject isfit only for thetawdry businessof buying and sdling.® She
is not yet capable of mordity or ethics and cannot yet become a lover, mother, friend, participant in civil
society, voter, or legidator — let done an artist. In other words, the subject is only a lawyer. Higher

8 Hegel’ sterminology in the Philosophy of Right is somewhat different from minein that he sometimes uses
theword “ subject” to refer to an even more primitive form of personhood —the abstract individual in the state of nature
posited by classical liberalism — and sometimes uses the word “person” to refer to what | call the legal subject. In my
scholarship | have intentionally modified Hegel’ sterminology for two reasons. | discuss my primary reasonsinfra in
text at notes—. Another reason | have done so in an attempt to makeit more consistent with that used in contemporary
criticaltheory. Specifically, inaseriesof articlesand books| haveargued extensively for the parallelism between Hegel’ s
concept of the person bearing abstract rights and the aspect of personhood that French psychoanalyst JacquesL acan
called the subject. See e.g. JEANNE LORRAINE SCHROEDER, THE TRIUMPH OF VENUS: THE EROTICS OF THE MARKET (2004)
[hereinafter, SCHROEDER, VENUS].

® HEGEL, supra note—, at 73.

1 1 am reminded of Justice Benjamin N. Cardozo's famous dichotomy contrasting the “morals of the
marketplace” with*the punctilio of anhonor the most sensitive”. Meinhard v. Salmon 164 NE 545. 546 (NY 1928). Hegel
is moreradical than Cardozo and, asusual, creates atrichotomy, rather than adichotomy. To Hegel abstract right —the
rule of the market — is more primitivethan meremorality understood asan intermediate level of personality that isbelow
ethics, yet above abstract right. In abstract right the rule of behavior (law) is external to the subject and imposed by
force. In morality, theruleisinternal —that is, the moral person engagesin certain behavior because she feelsit isthe
rightthingtodo. Unfortunately, morality ispurely subjectiveand, therefore, unreliable. Inethics, theexternal objectivity
of law and theinternal subjectivity of morals are harmonized.
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aspectsof persondity will becreated not through the crudelegdities of property, but through more complex
human interaction.

It followsfrom thefact that the subjectivity created by abstract right ispurely formal, thetitisonly
the form of property, and not its content that isrelevant to Hegel’ sanalysis. All that mattersto Hegel isthat
buying and selling occur —theidentity of what isbought and sold isirrelevant for the purpose of establishing
theruleof law. Oneimplication of thisisthat athough in order to function successfully, amodern state must
recognize some property rights because the rule of law isoneof itsmost basic building blocks, but it isnot
necessary that it protect any specific property rights. Specific property rights are purely contingent. In
Hegd’ swords, “everything which depends on particularity is[in the regime of abstract right] a matter of
indifference. . "1

This means that if intellectua property can serve property’s function in the production of lega
subjectivity, it is not because of any affirmative, concrete content that the creator poursinto the object she
creates. Hegd arguesthat intellectua property can serve as property because of itsformal characteristics,
despite its unique content. Indeed, to Hegd, intellectual property is an ided candidate for property
trestment because its abstraction and intangibility epitomize the radically negative abstraction that is the
lowest common denominator of al types of property. Hegel emphasizes that property is alegd right
enforceable againg lega subjectswith respect to objects, not anatural relationship between a subject and
object. Nevertheess, we frequently conflate our intuitive, naturd, empirica relationships with physica
objects with our intelectud, artificia and formal lega property rights!? In contragt, intellectua property
isobvioudy atificid and famoudy anti-intuitive thereby making this crucid didtinction crystd clear.

Further, a Hegelian property analysis can not legitimately be used to judtify enhanced rights with
respect tointellectud property such asthe Continenta droit morale. Firgt, amord right assumesaunique
relationship between an artist and her creation so that destruction of the creation is somehow harmful to
theatis. Thisisan empirica cdlam based on the content of the art work irrelevant to the formal role of
property. Second, insofar as mord rights are alimitation on the artist’ s right and power of dienation over
her cregtionsthey areinconsstent with aHegdlian andlysis of property. Hegel believesthat property rights
are only fully consummeated in the dienation of property through contract. Thisisbecauseitisonly through
performance of reciproca contractual obligations that two lega subjects effectively recognizetheir mutua
rights and duties. In other words, in contract, the subject —who claimsto be law abiding — provesit by
quiteliteraly putting hismoney where hismouthis. Consequently, mord rightsin artistic works may or may
not be agood ideas asapractica matter but they have nothing to do with the creation of abstract right and

1 HecEL, supra note—, at 69. In this passage Hegel is specifically arguing that histheory has nothing to say
about the proper allocation of property. In other words, his theory of abstract right’s function only supports the
propositionthat every person should have someproperty rights, but itslogic doesnot dictate an egalitarian distribution
of property. Thisdoes not mean, of course, Hegel’ stheory isanti-egalitarian. Rather his property theory isindifferent
with respect to distribution. The state is, therefore, free to employ other considerations to determine optimum
distribution of wealth, so long asit respects some minimal rights of private property.

| believe that the logic that only minimal property rights are necessary, and the distribution of actual property
rights are contingent, also suggests that the type of property rights are also contingent.

2 | discuss familiar distinctioninfra text at notes —.
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legd subjectivity.

This Article proceeds asfollows. | firgt give abrief account of Hegel’ s theory of property as set
forth in the Philosophy of Right. | then explain why Hegdianism must be viewed as argection of natura
rights generdly and natura rights to property specificaly. In this context, | specificaly address the
misconception that Hegd, like John Locke, adopted afirst-occupation theory of property. Infact, Hegel
expresdy consders firgt-occupation in alater chapter in the Philosophy of Right and shows not merely
that it is not rightful, but makesit his exemplar of civil “wrong”.

My second point is that Hegelian property rights, like the legd subjectivity it creates, are purely
formd. Asobjectsare mere mediators of intersubjective relations, objective content isirrelevant to, if not
distracting from, property’ s purpose. Indeed, to concentrate on the content of the objects of property is
to shift one' s gaze away from the interrelationships among subjects with respect to the object and towards
the empirica relationship of each subject to her object. By doing so, one no longer subjectifies the owner
by identifying her with other subjects. Rather, one objectifiesher by identifying her with her owned object.
Thisisthe opposite of the function Hegel assignsto property. Indeed, thisisthe psychoandytica definition
of fetishism—the objectification of subjectsand subjectification of objects* Consequently, Hegel’ sproject
iscompletely antithetical to Radin’ stheory of property and personhood that, from aHegelian perspective,
wrongly raises objects to the dignity of subjects.

A Hegelian property andys's has two important implications for intellectud property law. Firs,
if society decidesto adopt an intellectual property law regime, thenit islogicaly coherent to analyze the
regime asaform of “true’ property. Indeed, | will show that a Hegelian understanding of property solves
many of the “problems’ of intellectud property doctrine that seem baffling from a traditiona property
andyss. Consequently, a Hegelian property analysis can aid legidators and judges in formulatingamore
interndly congstent and predictable pogtive law.

But, unfortunately for most persondity theory proponents, Hegd’ s logic has absolutely nothing to
say on the issue as to whether society should adopt a positive law of intellectud property. All hislogic
arguesisthat in order to afree society to function everyone must have some minima property rights and
that there should be a positive law of private property and free contract with respect to some category of
objects. From alogicd perspective, perhaps it is enough for each citizen to have at |east one peppercorn
and that there be afree trade in peppercorns. The question asto what positive laws society should adopt
is purdy amatter of practica reasoning.

II. Hegelian Property.
A. ThelLogical Function of Property
Hegel devotesalarge portion of thefirst part of the Philosophy of Right to ananadysisof therole

property rightsplay in the crestion of persondity. Y et, Hegel’ sphilosophica sysemissoradicaly different
from the classicd liberd tradition that his theory of property had been consstently misinterpreted by

13 Seeinfra text at notes —.
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American legal scholars. | contend that this is because these analysts try to read Hegel’s section on
property inisolation without continuing through to hisanalysisof “wrong” (at theend of Part 1), and without
knowledge of Hegd’s idiosyncratic, but precise, vocabulary or an understanding of how his politica
philosophy and jurisprudencefitsinto hismagisterid and totalizing philosophica system. Becauseevery one
of Hegel’ sideas purportedly depends on every other of hisideasas part of asngle grand system, it seems
that one cannot fully understand any part of Hegel without first understanding the whole* This is
exacerbated by the fact that Hegd is one of the most dense and difficult writers in world history.
Consequently, American readers tend toread their own pre-existing lega assumptionsinto Hegel and pull
sentences out of context to come to wrongheaded conclusions.

| argue that, dthough Hegd is difficult to understand, he is by no means impossible. Thisis
because acorollary of the proposition that each one of hisideasis necessarily located and understandable
only within his system is the proposition thet his system as a whole can be generated from any one of his
idess. Thatis, if Hegd’sindividud ideas are found within his system, the seeds of his entire system are
equdly found within every individua idea. Consequently, so long as one understands Hegd’s unique
ground rules —which are admittedly counter-intuitive to an American lawyer - and freesonesdf fromone's
libera assumptions, one should be ableto follow hisargument. | believethat the power of Hege’ sanalysis
iswdl worth the effort.

Asl haveargued extensively e sewhere,*® dthough Hegd waswriting in early the nineteenth century
Germany and had little understanding of Anglo-American lega concepts, hisanayss of property offersa
profoundly powerful ingght into our legd indtitutions. What | believe should be interesting to Americans
isthat the very essence of his project which isthe problem of freedom: what isit, isit possble, and if S0,
how can it be actudized in the world.*®

However, because Hegel waswriting in a specific historicd context, he must beread in context as
commenting on, and reacting againgt, the classical libera philosophy of the previous century. Indeed, most
of hisworks can be read aslong commentaries on Immanuel Kant. Consequently, on one hand, Hegd can
only be understood in the context of the liberalism that he was critiquing but on the other hand, Hegel must
be read againgt, not within, the liberd tradition that is so familiar to us. Hegd is best understood not as
anti-liberal in the sense that he does not rgject liberdism’s basic insgghts concerning the equality and
freedomof dl men. Rather, heisasuper-libera inthe sensethat heforcesliberdismto thelogical extremes
of its pre-suppositions.

14 Hegel’ sgoal wasto create aphilosophy without presuppositions. Thisrunsup against thepractical problem
that one must begin one’ s analysis somewhere. His proposed solution isto tentatively start with afounding principle
(usually derived from Kant) and then testing it by seeing whether it can generate a coherent whole (seee.g. “The
deduction that thewill is free and of what the will and freedom are. . . ispossible only within the context of the whole
[of philosophy].” HEGEL, supra note—, at 36-37). Consequently, even Hegel’s simplest ideas can only be completely
understood in terms of the complex totality that it generates.

15 See generally, SCHROEDER, VENUS supra note —, and JEANNE LORRAINE SCHROEDER: THE VESTAL AND THE
FAsCEs: HEGEL, LACAN, PROPERTY AND THE FEMININE (1998) [hereinafter, SCHROEDER, VESTAL].

16 Hegel writsat an extreme level of generality and hispolitical philosophy can beread ad consistent with both
classical conservatism and classical liberalism. Obviously, | amin the second school.
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Inthis Article, | make reference not only to Kant's liberdlism expresdy discussed by Hegel, but
aso to Lockean libertarianism which is probably the verson of libera property theory most familiar to
American lawyers, followed closed by Benthamite utilitarianism.  This is because, on first reading, an
American might assume a mideading smilarity between Hegel and Locke. At further reading, however,
Hegd’ s account of property is completely diverse from Locke s so that any attempt to read Hegel from
aLockean perspective is doomed to failure.

There are neo-Lockean defenders of intellectua property — most notably Wendy Gordon - who
argue that copyright can be explained within aLockean theory of first-occupation. Thet is, acreator justly
“owns’ her creation precisaly because she has created it out of her own labor intermixed with the
commons.t” Though a coherent argument, it is not one withwhich Hegel agreesfor reasons| will explain.
In contrast, the proponents of the personality theory of intellectud property uneasily graft aromantic vison
of creativity on top of an unexamined, but implicit, natura rights assumptions about property. In contrast,
Hegd has no truck with the notion of heroic authorship, at least @ the level of abstract right, because he
believesthat property relates only to the creation of legd subjectivity —that is, subjection to the rule of law
-- not crestivity.

B. Freedom

The Philosophy of Right is Hegd’s Bildungsroman®® of citizenship. Itistheretroactiveretdling
of how the modern person, and the condtitutiond statein which heisnecessarily located, cametobe. This
isalogicd, not an empirica account. Hegel does not purport to explain how actua people are born,
educated, mature and learn to function in society. He s, instead, interested in exploring such highly
abstract questions as “What isaperson?’ “What isfreedom” “What isthe State and how doesit rlate to
personality and freedom?’ To understand Hegel one must aways keep in mind that he believes that
philosophy can explore these questions a only the highest, most abstract level.® Concrete questionsare
the bailiwick of practica reason, not logic. That is, though in modern American parlance, “pragmatism”
iscongdered aschoal of philasophy, Hegd thought thet it wasacompletdly separateintellectua discipline.
However, unlike pragamatistswho scorn specul ative philosophers, speculative philosophersdo not disdain
pragmatism. Hege believesthat philosophy must be modest initsgoa sand that pragmatismisphilosophy’s
necessary, abeit distinct, corollary.? Philosophy can guide us in drawing in pencil the broad outlines of

17 See e.g. Wendy Gordon, A Property Right in Self-Expression: Equality and Individualismin the Natural
Law of Intellectual Property, 102 YALE L. J.1533 (1993, Wendy Gordon, An Inquiry Into the Merits of Copyright: The
Challenges of Consistency, Consent and Encouragement Theory, 41 STAN. L. Rev. 1343 (1989).

18 Arthur Jacobson, Hegel’s Legal Plenum, 10 CARDOZO L. Rev. 877 (1989).

¥® David Gray Carlson, How to Do Things With Hegel, 78 Tex. L. Rev. 1372 (2000) [hereinafter, Carlson, How
to Do Thingg.

2 Hegel arguesthat the logic of philosophy cannot standing alone solve practical questionsinthe prefaceto

the Philosophy of Right. He states:
“ ... thisinfinite material and its organization, are not the subject-matter of philosophy. To deal with
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our lives, but only pragmatism can ink in the color.

The primary digtinction between Hegd and liberdiam is that, to the liberd, freedom exigs in the
“Sate of nature’?! and that condtitutiona republic government is justified asthe only form thet is consistent
withfreedom. Although Hegd believesthat thereistruth in liberadism’ sintuition, heistroubled by the fact
that dl societiesradicdly differ fromthishypotheticd sate of natureand that actud citizensmust necessarily
be radicdly different from theliberdism’ svision of the autonomousindividuad. Consequently, the state can
never be made to complement the state of nature in any smplistic way. Rather, Hegd will argue that a
properly structured state supplementsthe state of nature in that it dlows its members to actudize ther
freedom that can only be potentia in the state of nature. The questions are then, not merely how do we
keep the state from repressing the freedom of its members, but aso, can the Sate affirmatively help its
members to express ther freedom.

The primary distinction between Hegelianismand L ockean libertarianism, specifically, isthat Locke
thought that property was aright in the tate of nature and that, therefore, recognition of property rights
was aprecondition of freedominthe state.?> Hegel makesthefamiliar point that property isintersubjective
and, as such, cannot precede society. The creation of the state can not be explained in terms of the
protection of property because the question of the cregtion of the state and the question of the definition
of property turn out to be one and the same question.

Let me be more specific. Hege begins with liberdism’s starting point:  human freedom in a
hypotheticd “state of nature’. Such “naturd” freedom is negative, abstract and, therefore, merely
potential.>® To be actua, freedom must become positive and concrete and this can only occur through

themwould be, to interferein things with which philosophy has not concernand it can saveitself the

trouble of giving good advice on the subject. Plato could well have refrained from recommending

nurses never to stand still with children but to keep rocking them in their arms; and Fichte likewise

need not have perfected hispassport regul ationsto the point of ‘ constructing’, asthe expression ran,

therequirement that the passportsof suspect personsshould carry not only their personal description

but also their painted likenesses. In deliberations of thiskind, no trace of philosophy remains. . .
HEGEL, supra note—, at 21.

2L | put theterm “state of nature’ in scare quotes because, as| shall explain, thereisnothing natural (empirical)

about this liberal construct. Rather, it isa purely hypothetical concept retroactively posited. Nevertheless, it has a
“truth” that is beyond mere empirical existence. Seeinfra text at notes—.

2 AsMerold Westphal explains:

Now, because property isthefirst embodiment of freedom (in the Hegelian sense of logical priority),
his theory is also a critique of liberalism's (formalist) tendency to define freedom without paying
sufficient attention to questions of morality, the family, the political community, and severe poverty.
When Locke makes property rights first, it is because they are the end to which everything elseis
means. When Hegel putsthemfirst it isbecausein their immediateform asthe minimal mode of human
freedomthey are in radical need of correction and completion through contextualizing.” MEROLD
WESTPHAL, HEGEL, FREEDOM, AND M ODERNITY 31 (1982).

2 “The content, or the distinct determination of the will, isprimarilyimmediate. Thus, thewill isfreeonly in
itself or for us or itsin general thewill inits concept. Only when thewill hasitself asits object isitfor itself what itis
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intersubjective relations—i.e. within society. To redtate thisin adightly different way, rights can not exist
inthe state of nature becausethey areintersubjectivein nature. AsWedey Newcomb Hohfeld sofamoudy
articulated, rights,2* duties, powers and immunities can only be understood as existing insofar as they can
be asserted and enforced againgt other persons. Similarly, Hegd will define rights as the first step
individuals take in their attempt to escape the lonely autonomy of the state-of-nature in order to actudize
their freedom through intersubjective relations.

Hege thinks liberdiam’s sarting point contained at least two interna contradictions. The fird is
that, to be truly free, as Kant posits, the autonomous individuad must have no distinguishing empirica or
natura characteristics whatsoever. Any concrete characteristic is necessarily alimitation. Consequently,
Kant'sfree individud iswhat Kant calsa®noumenon” or “thing-in-itsef” that we cannot know directly in
our phenomend, naturd world.

The autonomous individua can, therefore, have no content or individuating characteristics
whatsoever.?® Evento haveabody —or alife—isto limit what we can do—asal of uswho contemplated
the fact that we cannot jump from a dliff and fly away has redized. Moreover, the autonomous individua
is parayzed — he (or, more accurately it, Snce sexudity isitsdf alimitation) is not forced to do anything,
but it can also not do anything because any act would create affirmative content that would condrainit
in the future. Consequently, the freedom in the liberd “ State of nature’” can only be potentid becauseitis
purely arbitrary.? Thisnotion of personaity seemswholly inconsistent with the very notion of society which
requires its members to take on socid roles and duties. Asl shdl discuss, Kant expresdy recognized this
as alogica paradox that he caled the “third antinomy” and which forms the basis of his, and Hegd's,
andysis of freedom.?

In Lockean libertarianism, this paradox manifestsin a conundrum that is very familiar to American
property and congtitutional jurisprudes. Asaready mentioned Locke thought that not merely freedom but
the right to property existed in the Sate of nature.® Conseguently, government exists in order to protect
naturd rightsincluding society sothat, in order to be considered just, society must recognize property rights.

Indeed, property rights are considered one of the bastions that is supposed to protect theindividua from

initself” . HEGEL, supra note—, at 44. That is, abstract right is the first step in the actualization of freedom. “Right is
primarily that immediate existence which freedom givesitself in animmediate way.” Id., at 70.

% See e.g. WESLEY NEWCOMB HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN LEGAL REASONING
23, 27 (W. Cook ed. 1919).

% “ Only one aspect of the will is defined here - namely thisabsolute possibility of abstracting from every
determination in which | find myself or which | have posited in myself, the flight from every content is a limitation.”
HEGEL, supra note— at 38.

% “Thefreedom of thewill, according to thisdetermination, isarbitrariness.” HEGEL, supra note — at48. “The
content, or the distinct determination of thewill, isprimarilyimmediate. Thus, thewill isfreeonly initself or for us, or
its in general thewill inits concept. Only when the will hasitself asitsobject isitfor itselfwhat itisinitself.” 1d.at44.

2" Seeinfra text at notes—. | discuss the third antinomy more fully in Schroeder, Lacanomics, supra note —.

2 JoHN LockE, Two TREATISES ON GOVERNMENT (Peter Lachelt ed., 2d. ed. 1967) (3d. ed. 1698).
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the overreaching power of the sate. Thisisof course enshrined in the Fifth and Fourteenth Amendments
which prohibit the state from taking property without paying just compensation.

A standard critique of Locke is that if one accepts the Hohfeldian proposition that rights, by
definition, are intersubjective, then Locke stheory is hopeesdy circular. How can one jugtify society on
the grounds that it protects property rights when it is impossble to imagine property rights before the
cregtion of society?® Ifit only existsin society then, by liberaism’ svery terms, then property isacreature
of positive, not naturd, law.*

Hegd’ sentire philosophy can be read as revolving around these centra puzzles of liberd freedom
—isfreedom merely atheoreticad congtruct or can it be madeto operatein the empirical worldinwhich
we live? AsKant poses this question, can freedom be made practica or is it merely transcendental 7%

For reasons beyond the scope of the immediate discusson, Hegel argues that the abstract,
autonomous individua whaose freedom is completely negative in the hypothesized dae of nature is
passionately driven to actualize her freedom in theworld**  Suffice it to say at thistime, that this rdlates
directly to a centra theme of Hegel’ s metaphysics — his complete rgjection of Kant’ s distinction between
the noumenon and the phenomenon; the transcendental and the practica.®* To Hegd, the former only
exigsin the later. This means that athough on the one hand Hegd presents his account of persondity as
being logicd, not empirical, on the other hand, Hegel believesthat in order for alogicaly generated theory
to betrue, it must have an empirica manifestation in the materia world. Consequently, to say that freedom
is potential in the gate of nature (in Kant’s terminology, is transcendentd, a theoreticaly possible
noumenon) is a meaningless stiatement unlessit can aso be shown to be actual in our daly lives

1. Individuation and Differentiation.

In order to actudize its freedom, the autonomous individual must leave the lonely sate of nature
and take on concrete particularity by engaging in intersubjective rdations — it must seek recognition by

2 Jennifer Nedelsky gives an excellent account of this debatein JENNIFER NEDELSKY, PRIVATE PROPERTY AND
THE LIMITS OF AMERICAN CONSTITUTIONALISM: THE MADISONIAN FRAMEWORK AND ITS LEGACY (1990). See also
SCHROEDER, VESTAL, supra note—, at 17-18, 299-300.

%0 “Property hasalso carried with it the paradox of self-limiting government: itisthelimit tothe state; itisalso
the creature of the state. In property, the state setsits own limit. NEDELSKY, supra note—, at 8.

81 Jeanne L. Schroeder, The Lacanomics of Apples and Oranges: A Speculative Account of the Economic
Concept of Commensurability, — YALE J. LAW & HumAN. — (2003) [hereinafter, Schroeder, Lacanomics].

%2 For example, he states, with respect to the concept of the autonomous individual in the state of nature *
When | say ‘I’, | leave out of account every particularity such as my character, temperament, knowledge, and age. ‘I’
istotally empty; it merely apoint - simple, yet active in thissimplicity. The colorful canvas of the world is before me;
| stand opposed to it and in this [theoretical] attitude | overcomeis opposition and make its content my own.” HEGEL,
supra note —, at 35-36.

% JeannelL. Schroeder & David Gray Carlson, The Essence of Right and the Appear ance of Wrong: Metaphor
and Metonymy in Law, 24 CARDOZO L. Rev. 2481 (2003) [hereinafter, Schroeder & Carlson, Essence of Right].
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others. As mentioned, the logicaly most primitive form of particularity identified by Hegd iswhat | call
“legd subjectivity” —the capacity to bear lega rightsand dutiesand obey theruleof law. Legd subjectivity
iscreated inthe most primitive realm of intersubjective rdationsthat Hegel calls® dstract right” — property
and contract. The reason why the liberd individua is a noumenon is because the absol ute pure autonomy
of the state of nature is understood as the negative freedom from any and al congtraints.>

To Hegd property isthestarting point for the creation of subjectivity becauseit isthemost primitive
way that abstract individuas can take on the particul arity necessary for recognition by other persons. The
radicaly freeindividua can have no distinguishing characterigticsthat might imposelimitationsonitsradica
freedom. Consequently, no individua can be recognized in the Sate of nature Snce every individud is
identica to every other individua. Indeed, it is asthough there is only one person in the state of nature.®

The individual seeking to be recognized must therefore take on individuating characterigtics to
diginguish himsdlf from others. He does this by entering into object relationships not for the sake of the
objects, but as ameans of mediating and achieving intersubjective rdlaionships®®. To understand thiswe
must first examinewhat Hegel and Kant mean by “objects’ becausethiswill be crucid to our consderation
of intellectua property as property.

For anindividud to be afree will means, to Kant and Hegd, that sheisan end in hersdf, and not
the means to the ends of another. Indeed, Kant's categorica imperative (which Hegd rewritesas“be a
person and respect others as persons’)®’ can be read as a satement that the minimal definition of ethics
Bconsist precisaly in never treating another person asameans. Conseguently, Kant callsajust society “a

3 “Thewill contains (alpha) the element of pure indeter minacy or of the‘l’ spurereflectionintoitself, inwhich
every limitation, every content, whether presentimmediately through nature, through needs, desires, and drives, or given
and determined in some other way, isdissolved; thisisthelimitlessinfinity of absolute abstraction or universality, the
pure thinking of oneself.” HEGEL, supra note—, at 37.

% “|f we speak here of morethan one person where no such distinction has yet been made, we may say that,
in terms of personality, these persons are equally. But thisisan empty and tautol ogical proposition; for the person, as
an abstraction, is precisely that which has not yet been particularized and posited in adeterminate fashion.” 1d. at 80.

% Hegel describes the relationship of contract, which completes thelogic of property and creates the subject
through recognition as follows:
This relationship isthereforethe mediation of anidentical will withinthe absol ute di stinction between
owners of property who have being for themselves. . .. Thisisthe mediation of thewill to giveup a
property (an individual property) and the will to accept such a property (hand hence the property of
someone else). The context of this mediation is one of identity, in that the one volition comes to a
decision only in so far asthe other volition is present.
Id at 105.

87 “Personality containsin general the capacity for right and constitutes the concept and the (itself abstract)
basis of abstract and hence formal right. The commandment of right is therefore: be a person and respect others as
persons.” Id. at 69.

% In the Philosophy of Right Hegel differs from Kant who defines a single category of ethics in defining a

broader regime of right that consists of the most primitive regime of abstract right (Iegalism), and the two more highly
developed morality and Sittlichheit (usually translated as ethical life, but moreliterally, thestate of beinginasituation).
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kingdom of ends’ in which each individua sdif-legidates her own code of behavior.®®

Following this, an “object” is defined as anything that is not capable of becoming a subject — that
which has no will and cannot achieve sdlf-consciousness®® Objectsarethosethingsthat may property be
treated as ends. Essentidly this means that anything but another individua is potentialy an object.**

One implication of thisis that there are no “naturd” objects. An object obtains its Satus by its
identification as such by anact of will by an individua seeking to become a subject.*> Since objects gain
their status by identification and because the purpose of identifying objects is intersubjective recognition,
not the satisfaction of natural or physical needs,*® objects are not limited to physica things. Indeed,
because it is s0 easy to confuse our “natura” physcd rdaionswith tangible thingswith our legd rights of
property enforcesble againgt others with respect to things, tangibles are arguably the less adequate forms
of objects. It isthe very abdtraction of intangibles that enables the individua more adequately serve as
“object” than tangibles. Hegd dates:

Intellectua accomplishments, sciences, arts, even religious observances (such assermons,
masses, prayers, and blessings at consecrations), inventions, and thelike, become objects
of contract; in the way in which they are bought and sold, etc., they are treated as
equivalent to acknowledged things. 1t might be asked whether the artist, scholar, etc. in
itslegd possession of hisart, science, ability to preach a sermon, hold amass, etc. - that
is, whether such objects are things. We hesitate to call such accomplishments,
knowledge, abilities, etc., things; for on the one hand, such possessions are the object of
commercia negotiations and agreements, yet on the other, they are of an inward and
spiritua nature. Consequently the understanding may find it difficult to define their lega
status, for it thinks only terms of the alternate that something iseither athing or not athing
(just asit must beeither infiniteor finite). Knowledge, sciences, talents, etc. are of course
attributes of the free sirit, and areinterna rather than externd to it; but the spiritisequaly

As| keep emphasizing, property only directly relatesto thefirst of these.
39 IMMANUEL KANT, GROUNDWORK OF THE METAPHYSICS OF MORALS 41 (Mary Gregor ed. 1997).

0 Seeeg. “[T]hing [isto be] understood initsgeneral sense aseverything external to my freedom, including
even my body and my life. Theright of thingsistheright of personality assuch..” HEGEL, supra note—, at 71. “What
isimmediately different fromthefreespiritis, for thelatter and initself, theexternal in general - athing, something unfree
and without rights.” Id. at 73.

41 Consequently, asdiscussed below (infra text at notes—) the only “thing” that cannot be treated as objects
of property ispersonality itself, understood the capacity to be a self-consciousness capabl e of exercising freedom. Id.
at 96.

42 “When | think of an object, | make it into a thought and deprive it of its sensuous quality; | make it into
something which is essentially and immediately mine.” Id. at 35.

4 “Therational aspect of property isto befound not in the satisfaction of needs but in the superseding of mere
subjectivity of personality.” Id. at 73.
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capable, through expressing them, or giving them and externd existence and disposing of
them (see below) so that they come under the definition of things. Thus they are not
primarily immediate in character, but become so only through the mediation of the spirit,
which reduces its inner attributes to immediacy an externdity. . . . Abstract right is
concerned only with the person as such, and hence dso with the particular, which belongs
to the existence and sphere of the person’ sfreedom. But it isconcerned with the particular
only in so far asit is separable and immediately different from the person — whether it
receives it only by means of the subjective will. Thus intellectua accomplishments,
sciences, etc. arerelevant here only in their character aslegal possession; that possession
of body and spirit which is acquired through education, study, habituation, etc. and which
condtitutesan inner property of the sairit will not be dedlt with later. But the transition
of suchintellectud property into externdity, inwhich it falswithin the definition of lega and
rightful property, will be discussed only when we come to the disposal of property.*

Indeed, | would argue that dthough trade secrets are the category of intellectua property that has
traditionally beenconsidered most problematic to property scholars may be, from aHegelian perspective,
trade secrets can sarve as the quintessential form of object precisdy because they have virtudly no
substance but the negative qudity of their secrecy.

Although Hegel ingststhat property isintersubjectivein nature, hedsoingststhat it dwaysinvolves
objects.® Many jurisprudes, most notably Hohfeld and Thomas Gray, in their attempt to distinguish the
legd right of property from the empirica fact of object rdations, have mistakenly concluded that lega
property, properly understood, does not require objects at dl.*® For example, Hohfeld tries to redefine
property as a multital right — or a right good enforceable againg the world, understood as an undefined
multiplicity of others— as opposed to a paucital right such as contract, — a right enforceable against an
identified other or restricted class of others*” Unfortunately, not only is this counterintuitive, it fails to
explain the digtinction between property and torts — both multital rights. This explains why despite
Hohfdd's subgtantia influence on commercid jurigorudence generdly, his idiosyncratic terminology has
been rightfully consigned to the dustbin of higtory.

Hegd, in contrast, ingsts on the objective aspect of property, even though property isnot primarily
an object relation (let done a natura or physicd relaion to atangible thing). Rather, as| have dready
introduced,® property is an intersubjective relationship mediated by objects. That is, each individual

4 |d. at 74-75.

5 | discussthenecessary roleof objectsin Hegelian property analysisin SCHROEDER, VENUS, supra note — and
SCHROEDER, VESTAL, supra note —.

46 HOHFELD, supra note—, at 85. | explainwhy thisanalysisfailsin SCHROEDER, VESTAL, supra note—, at 107-14,
156-81; and Schroeder, Chix Nix Bundle-O-Stix, supra note —.

4" HOHFELD, supra note—, at 72.

48 Seesupra text at notes—.
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desires to engage in intersubjective relations in order to achieve subjectivity as a step in the actudization
of freedom. But, how can an individua do this without tregting every other person with whom one
interrelates asameansto thisend in violation of the categorica imperative? Hegel’ s answer isthat objects
serve as mediators or means by which both parties achieve their ends through mutua exploitation. That
is, the subjects recognize each other, and achieve the end of subjectivity, by entering into contracts for the
exchange of objects.

2. Negativity and Identifiability. The fact that individuas take on object relationsin
order to differentiate themsalves might, at first blush, suggest that thecontent of property (i.e. the specific
identity of specific objects) is what matters.  But thisis not so. Abstract right (property) does not yet
establishthe content of persondity, it merely etablishes the empty form — subjectivity —into which content
will be added later in the regimes of moraity and ethics. This raises the question that troubles non-
Hegdians the “function” of property is supposed to make the individud into a recognizable subject, but
how can a subject be recognizable if she has no content?

Jacques Lacan, the French psychoandyst, usesthe metaphor of the creation of avase by apotter
to explain the concept of an identifiable, yet empty and formal, notion of subjectivity.*® A vaseis avase
only becauseit isempty — likethe subject, its essenceis negativity. Neverthdess, the vaue and the beauty
of thevase consgsin thefact that itswalls separate and distinguishes an uniqueinternd void withinthevase
fromthe externd void of therest of theworld. Thisalow ustofill and creste content for the interna void.
Metaphoricdly, if abstract right forms the individua into a vase-like subject, then it isonly theform of the
vasethat isimportant at this stage. Property, isapotter not aflorist. Mordity and ethics— not law —will
add the flowers of persondity later on.

Another way to think of thisisto congder the fact that Hegd himsdf usudly refersto the cregture
formed in abdtract right as die Person. In my writing | have chosen ingtead to use the term “subject”
(which isaterm Hegd sometimes uses to describe what | cdll the autonomousindividud) in large part to
avoid the connotations of humanity conveyed by the colloquia English word “person”.® Die Person in
Germanhasamoreabdtract and formalistic connotation, implying theimportant point thet content, including
abgtract right itself, is externa to the subject —the sense that the subject isthe subject of, and is subjected
to, the law.

The German word for what wewould call aperson (inthe sense of human being) is, notdie Person
but der Mensch. To understand the concept of Person as subject one should refer back to its Latin
origins. Personaisamask (pecificaly adeath mask).>! Lacan dso frequently usestheimage of the mask
to explain subjectivity. For reasonsthat are beyond the scope of this Article, Lacan maintains, in contrast

49 LACAN, SEMINAR VII, supra note—, at 120-23, Paul Verhaughe & Frederic Declercg, Lacan’s Analytic Goal
or the Feminine Way, 54, 62, in REINVENTING THE SyMPTOM (L uke Thurston ed. 2002).

%0 See also supra note —, for other reasons for my choice of terminology.
5! Indeed, Robert Bernasconi argues that Hegel uses the word Person precisely to invoke the L atin concept

of “mask” to describe the subject of abstract right. Robert Bernasconi, Persons and Masks: The Phenomenology of
Spirit and Its Laws, 10 CARDOZO L. Rev. 1685 (1989).
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to the dominant stereotype, the true subject is“femining’ —atechnica psychoandytic category that must
be digtinguished from anatomica femaeness® Lacan explores, and reinterprets, a traditiona notion of
femininity as masgquerade . This should not merely be thought of in terms of such traditiond feminine
behavior as coquettery and display (make-up, fashion, etc.), athough this behavior may be one way
masguerade manifestsitsalf. Masqueradeis more generdly the presenting of amask —apersona — to the
world. Itisvulgarly presumed that the mask the feminine subject wears masks a true underlying redity.
Lacan explains that this presumption is, in fact, the masquerade. The truth underlying the mask is that
thereisno truth underlying the mask. Undernegth the form of the mask of subjectivity ispure negativity.
In the words of Savo] Zizek “this nothingness behind the mask is the very absolute negetivity . . . which
.. . isthe subject par excellence, not a limited object opposed to the force of subjectivity!”™® In
Speculaive terms, Hegdl argues that there is no noumenon underlying phenomenon. There is no true
essence underlying appearance because everything is appearance . Or, more accurately, as| shdl explain
below,> true essence is appearance. The legd subject as persona is a recognizable mask with nothing
behind it.

C. TheTraditional Property Trinity.

1. The Elements of Property. It has been fashionable in American jurisorudence to
argue that, because property appears in a seemingly endless seriesof variations, it hasno unitary essence.
The classic metaphor is that property is an arbitrary “bundle of sticks’.>> Hegd, in contrast, defends
traditional notions of property, dthough he will reinterpret them.. Not only does the regime of legd

52 |acan’ stheory of sexuality iscomplex and anti-intuitive. Althoughwetend to associatefemininepersonality
traits with female persons and masculine personality traits with male ones (which explains Lacan’s intentionally
confusing choice of terminology) they, in fact, only loosely correspond to their biological counterpartsand all persons
paradoxically reflect some aspects of both genders. Traditionally, men have claimed to have subjectivity —understood
astaking on the active, speaking rule of society. Lacan arguesthat masculinity is, infact, aself-deception. Men do not
have subjectivity because only women are true subjects. | discuss Lacan’stheory extensively in SCHROEDER, VENUS,
supra note —, and SCHROEDER, VESTAL, supra note —.

% S AV0JIZIZEK, THE METASTASES OF ENJOYMENT: SiX ESsays ON WOMAN AND CAUSALITY 143 (1994). See also
SLAVOJOIBEK, THE INDIVISIBLE REMAINDER: AN ESSAY ON SCHELLING AND RELATED MATTERS 161-62 (1996). Lacanrecites
the story from classical Greece of a contest to determine which of two artists created the most realistic paintings. The
first artist produced a still life that was soimpressivethat birdsactually pecked at the painted grapes. The second artist
produced adraped canvas. When the judge tried to remove the veil he realized that the veil wasthe painting! Lacan’
point was that although, to an animal, reality isthe underlying thing. One captivatesthe animal by depicting the thing.
To the human, however, our reality isonly virtual reality interpreted through the symbolic realm of language and the
imaginary one of pictures. To captivate the human, therefore, one displays the veil as aveil, tempting the human into
thinking that she can capture the animal reality beneath the human virtual reality. JACQUES LACAN, THE FOUR
FUNDAMENTAL CONCEPTS OF PsYCHO-ANALYSIS 111-12 (J. Miller, ed. A. Sheridan trans. 1981).

% Seeinfra text at notes—. | discuss Hegel’ s understanding of essence and appearance and how it relatesto
his jurisprudential theory in more detail in Schroeder & Carlson, Essence of Right, supra note —.

%5 SCHROEDER, VESTAL, supra note —, at 156-157.
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relations that Hegel calls“property” logicaly require objects, it dso requiresthe three traditiona dements
of possession, enjoyment and aienation — but re-defined at the level of highest abdtraction. | have
discussed Hegel’ s interpretation of these three elements extensively dsewhere™® InthisArtidel will only
give abrief generd description of hisargument, dthough | will develop some of these idess later.

The three dements of property are necessary not in any natural sense of the term, but in apurdly
functional sense. Property is a regime created to achieve a goa — the creation of subjectivity through
intersubjective recognition.®” The three e ements are required to achieve this god.

a. Possession. Possessionis the identification of a specific object to a gpecific
individua.®® Becausethe point of possessionisthe differentiation of the possessor from the non-possessor,
possession can aso be thought of as the exclusion of othersfrom the object identified to the owner.*® By
associaing a specific object to a specific individud, that individud is differentiated from other individuas
not identified with that object.

It follows from the fact that objects need not be tangible, that the assumption that underlies much
of American property that the archetypica form of possesson congsts of physica custody is incorrect.
According to Hegd, dthough physica custody of tangiblethings might, at first blush, seem to bethe most
“determinative’ formof possesson, inthe sensethat it isreadily apparent, it isthe least adequate precisely
because it is the most contingent.®® Possessionisaclaim to an object, but custody is a brute fact that can
be defeated by abrute. The inadequacy of custody as possession is obvious when one considers that a
thief does not destroy my rightful claim of possession merely by depriving me of custody of my goods.

If possession isdefined astheidentification of an object to anindividua through exclusion of others,
then any intersubjective manifestation of that identification is a form of possession.®! Hegd specificaly
noted that designating or marking isamore adequate form of possesson than custody, even though it might

% Most of my work inthisareahasbeen consolidated and rewritten as SCHROEDER, VESTAL, supra note —, and
SCHROEDER, VENUS, supra note —.

57 “[T]he possession of property appears as ameans; but the true position is that, from the point of view of
freedom, property as the first existence of freedom, is an essential end for itself.” HEGEL, supra note—, at 77.

%8 “Thusto appropriate something means basically only to manifest the supremacy of my will inrelationto the
thing and to demonstrate that the latter does not have being in and for itself and isnot an end initself.” Id. at 76.

% Hegel argues that designation should not be thought of asasubstitute for the norm of possession through
sensuous grasp. Rather, sensuous grasp should be seen as aimperfect type of designation. “If | seize athingor give
formtoit, the ultimate significanceislikewise asign, asign given to other in order to exclude them, and to show that |
have placed my will inthething.” Id. at 88.

% “From the point of view of the senses, physical seizure is the most complete mode of taking possession,
because | am immediately present in this possession and my will isthus also discernible. But this mode in general is
subjective, temporary, and extremely limited in scope, as well as by the qualitative nature of the objects.” Id. at 84.

81 “Theexistence which my willing thereby attainsincludesits ability to be recognized by others. . .. My inner
act of will which says that something is mine must al so become recognizable by others.” Id. at 81.
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be somewhat less determindtive (i.e. it may be ambiguous).? Elsewhere | have argued that the filing
system gpplicableto the perfection of security interestsin persona property under Article9 of the Uniform
Commercia Code should not, as is often thought, be considered a subgtitute for “possession” of the
collateral by the secured party.®® Rather, from a Hegdlian perspective, filing isitsaf aform of possession
through marking.

One of the advantages of possession through designation isthat it helpsto distinguish the legd right
of property from the mere fact of physcd rdationswith tangible objects. By doing so, it darifiesthat the
function of property isformd and is not dependent on the content of any specific object of the property
dam. InHegd’swords, “For the concept of the sign is that the thing does not count aswhat it is, but as
what it is meant to Sgnify.. . . It is precisely through the ability to make asign and by so doing to acquire
things that human beings display their mastery over the latter.”®* That is, it is ultimately the act of mastery
that is represented by the Sign.

b. Possession of Intellectual Property. A Hegelian andysishdpsto “solve’
the supposed “problem” of possession of intellectud property frequently identified by criticswho arguethat
intellectua propertyisnot “trug’ property.® Obvioudy, intellectud property, being intellectua, cannot be
physcdly grasped. Moreover, being intelectud, it can exist in the minds of more than person at the same
time. Doesthismean that no one person “possesses’ it? Compared to the certainty of the physical custody
of tangible things, any claim to “possesson” of intellectud property would seem to be ambiguous and
indeterminate. Perhgps intdllectud “property” clamants do not “redly” possess at dl, but merely have
some other sui generis legd right only roughly analogous to possesson?

To present the issue in this way implicitly is to assume that sensuous grasp as the ided of
possession. It conflates the two different meanings of the English word “possesson” as both the fact of
custody and the claim to legal rightswith respect to an object. Many have claimed that thereis no concept
of true possession in intellectud law in the sensethat it is possble for an infinite number of peopleto have
possession of the same information without depriving the origind owner of her possession.®

Adam Mosouff, a thoughtful recent defender of both property andyss and trade secret law has

62 “Taking possession by designation is the most complete mode [of possession] of all, for the effect of the
signismoreor lessimplicit in the other ways of taking possession. . . . For the concept of the sign isthat the thing does
not count as what it is, but as what it is meant to signify.” Id. at 88. “This mode of taking possession is highly
indeterminate in its objective scope and significance. Id.

83 SCHROEDER, VESTAL, supra note —, at 147-56.

% HEGEL, supra note—, at 88.

% For example, Robert Bone explains that one problem facing those who wanted to protect trade secrets as
property, “ Thedifficult question was how someone could ‘ possess’ anintangiblething, likeinformation, which wasnot
subject to physical control.” Bone, supra note—, at 255.

% For example, Posner and his co-authorsthinksthat trade secrets are not property inthe ordinary sense of the

term*“because it is not something that the possessor has the exclusive right to use or enjoy.” Posner et al., supra note
—, at 62. See also Moohr, supra note—, at 693.
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taken this to heart by agreeing that there is a possessory aspect of intangible property, but by suggesting
that possession is not a necessary ement of property at al — replacing the traditiond trinity of rights of
possession, enjoyment and dienation, with an “excluson” theory of property reflecting rights of
acquisition, enjoyment and dienation.®” Aswe have seen, ® Hegd anticipated dl of these daimsin the
Philosophy of Right. He defines possesson as any intersubjectively recognizable way an owner
designates an object ashisown by excluding othersfromit. Mosouff’ s concept of acquistion, infact, fals
within Hegdl’ sdefinition of possesson. Thisisnot merely amatter of semantics. Mosouff’ s categorization
causes him to reject the necessity of possession entirely, thereby throwing the baby out with the bath water.
Hegd’ s andygistries to explain the traditiona assumptions about possession, reconcile them with amore
philosophically sophisticated understanding of the function of property and show what seemingly disparate
forms of property have in common.

Intellectua property can be andyzed as property if (in addition to other conditions) we can find
some aspect that servesthefunction of possession—i.e. an intersubjectively recognizable means by which
the owner expresses her claim to exclude others. The laws governing the traditiona categories of
copyright, patent, and trade/ service mark dl require that the enforcesbility of ownership clams be
conditioned on a publicity requirement — regidtration in the gppropriate office and, in some cases, the
dfixaion of a satutory notice (such as the familiar ¢ in a circle) to many tangible embodiments of the
intellectua property. These condtitute examples of what Hegel called possession through marking.  Far
from being a poor subgtitute for physicd custody, marking is perhaps the most adequate form of
possession.

Trade secrets are probably the most puzzling form of intellectud property from a traditiond
perspective. Particularly troubling is the fact that trade secret law does not merdly lack a publicity
requirement, a trade secret has the status of atrade secret only so long asit iskept secret. Yet, froma
Hegdian pergpective, it is this secrecy requirement that can be analyzed as another form of possession
through marking.®

Under trade secret law, the mere fact that a “secret” is secret is not enough to make it an
enforceable trade secret. The owner must aso take reasonable stepsto protect its secrecy™ It isthese

57 Adam Mossoff, What is Property? Putting the Pieces Back Together, 45 ARizoNA L. Rev. 371, 390 (2003).
% See supra text at notes—.

% Although not a Hegelian, Bone anticipates this argument. He states “At common law, property rights
depended on possession. . . . . Moreover, possession required clear acts manifesting an intent to bring thething under
exclusive control and to appropriateit toindividual use.” Bone, supra note—, at 255. He continues: It follows. .. That
the only way someone could possess information to the exclusion of otherswasto keep it secret.” Id. “Accordingly,
secrecy was the sine qua non of possession and thus of common law property right ininformation.” Id. Bone argues
that later trade secret law was not consistent with this analysis.

™ In order to qualify for trade secret protection the Uniform Trade Secrets Act requires, among other things,
that the information be “the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
UNIFORM TRADE SECRETSACT 14 U.L.A.,437-38(1990) Sec. 1(4)(ii). TheRestatementisnot so strict, waiving a“showing
of specific precautions” “if the value and secrecy of the information is clear”. RESTATEMENT (THIRD) OF UNFAIR
COMPETITION, MISAPPROPRIATION OF TRADE VALUES, Chapter 4, Sec. 39, cmt. g.
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reasonabl e steps— obtaining confidentiaity agreements, kegping theinformation * under lock and key”, etc.
— that mark the secret as being identified the clamed owner. It is Smple to see how a confidentiaity
agreement marks secret information — the confident knows what the property is (the secret) and expressy
agrees that it belongs to the owner. It isinitidly harder to understand how other modes of protecting
secrecy serve the identifying purpose of possesson. By definition, those persons who are excluded from
the secret do not know the content of the secret. How then, isthe secret as object so identified with the
subject as to hep make the subject identifiable?

This apparent enigma fdls awvay when one remembers that the confusion reflects the romantic
Misperceptions of Hegd’s persondlity theory of property. The romantic identifies the substance of the
object as being important to property’ s function of creating persondity, while Hegel indststhe form is of
the essence. It is sufficient that others know that the “owner is claming property even if they do not
necessarily know the identity of what isclaimed. Under the law of trade secrets, by imposing protections
preventing the revelation of a secret the clamant is declaring himsdlf the owner of aunique object. Itisthis
clam that is recognizable by other subjects. Vis avisthe public, trade secret law is, therefore, liketheold
game show Lets Make a Deal where contestants vied for unknown prizes “behind curtain number 1" or
“in box number 2" or whetever.

This explains the two recognized modes of trade secret violation — breach of a confidentiaity
agreement and “deding” trade secrets through an independently wrongful act such as corporate
espionage.”t The former is less problematic because the signer of a confidentidity agreement is given
access to the secret (so she has the opportunity to know what it is) and, by signing the agreement
acknowledges the dlamant’s daim. As | will discuss below, " this establishes a“ common will” that will
legitimize this unilaterd daim.

Inthe case of violation by independent wrong, the very violation paradoxicaly establishestheright
of possession that isviolated. This relates to Hegdl’s idea, discussed below, 7 that certain wrongs play
a back-handed compliment to right, and that right can only be understood as the righting of wrong. That
is, by engaging in nefarious behavior, such as hacking into computer records, the violator revedsthat she
knows of the damant’s claim (i.e. the clam to exclude isintersubjectively recognizable at leest by the
person againgt whom the claim is to be enforced).

The Hegelian andlysis of possession aso explainswhy trade secrets are not enforceable when they
become public (i.e. when other people gain access to the content of the former secret). A person who
merely “happens’ on the content of a trade secret — either by discovering it hersdf or by recaiving it from
a confidant without knowledge that she is violating a confidence—is not on notice of the“owner’s’ claim.
Consequently, the trade-secret claimant has not established its possession with respect to this person

" Wilf calls these two categories “breach of duties and bad acts”. Wilf, supra note—, at 73.
2 Intra text at notes —.

 Seeinfra text at notes—.
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because it is not recognizable by that person.”™

c. Enjoyment. The second element of property is use, or what | prefer to cdl
“enjoyment”” of the object by the owner. If the function of possessionisto distinguish oneindividua from
another, the point of enjoyment isto distinguish the owning subject from the owned object.”  In possession,
an owner identifies an object to hersdlf, but this is equivaent to identifying hersdf with the object. The
“logic” of property is recognitionof the owner asa subject by another subject. By enjoying the object, the
owner submitsit to hiswill thereby making it clear thet it is the owner that has the free will that makes him
apotentia subject.”” Remember, a subject is defined as an end in and to her s, and an object is defined
as the means to an end. In enjoyment, the owner exploits her thing thereby establishing that she is the
subject who has the end of enjoyment, and the enjoyed thing is a mere meansto thisend.”

The form of enjoyment obvioudy variesdepending on the object. | would note herein passing that,
dthough the three dements of possesson, enjoyment and dienation are logicdly digtinct in that they form
different functions, as an empirica matter, the same activity can meet the requirements of more than one
element. For example, someacts of enjoyment (such aseating food) dso mark it and, therefore, al o serves
as acts of possesson. Similarly, other acts of enjoyment (such as exploiting the object in commerce) are
aso acts of aienation. As| shdl discuss,”® some of the substantive requirements of trade secret law that

" From this perspective, there is one apparent anomoly in the law of “innocent” recipients of trade secrets.
A good faith recipient of atrade secret from a dishonest confidant of the owner is not liable to the owner for its use,
whereby a good faith recipient from athief is even though both of these persons are equally lacking in notice of the
existence of the owner’s possessory claims. At further thought, one realizes that thisis not a puzzle unique to trade
secret law. Rather, it reflects the American rule with respect to tangible goods. Pursuant to UCC Sec. 2-403(1) and (2),
good faith purchasers for value and buyers in the ordinary course of business can sometimes defeat the possessory
cams of the original ownersof agood. A thief, however, can never passgoodtitlesothat if aperson buysagood from
atheir, the original owner hastheright to get her property back regardless of the purity of the buyer’ sheart. Arguably
the American rule isinconsistent with the “logic” of property and probably exists because of a pragmatic concern to
remove incentives to theft. Many other jurisdictions do recognize a good faith purchaser rule even the case of theft.

S In numerous works, | have tried to develop parallels between Hegel’s theory of the creation of legal
subjectivity through property and Lacan’s theory of the creation of psychoanalytic subjectivity through sexuality. |
have suggested that possession and alienation are “masculing” in the Lacanian sense, whereas useis“feminine”. To
clarify thisparallel | use the word “enjoyment” when | speak of property to reflect Lacan’ sterm* jouissance” whichis
the French term for enjoyment

® “Useistherealization of my need through the alteration, destruction, or consumption of the thing, whose
selfless nature is thereby revealed and which thus fulfilsits destiny.” HEGEL, supra note—, at 89.

T “When | and the thing come together, one of the two must lose its [distinct] quality in order that we may
becomeidentical.” Id. at 89.

8 “[T]hething, asnegativeinitself, existsonlyfor my need and servesit.” Id. at 89. He continues“Thething
isreduced to ameans of satisfying my needs.” Id. “Since the substance of the thing for itself, which is my property,
isitsexternality, i.eits non-substantiality —for in relation to me, itisnot anend initself ... Id. at 90.

 Seeinfra text at notes —.
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seem problematic to many commentators can be explained if one accepts the Hegelian conception of
enjoyment as exploitation and recognizes that the same act serves the double duty of establishing both the
possessory and enjoyment eements of property.

Although both possession and enjoyment are necessary for the god of intersubjective recognition,
intersubjectivity ismerdy latent in possesson and enjoyment and, therefore, is<till insufficient to the creetion
of subjectivity. Possessonisthe negativeintersubjectivity of one person excluding others. Enjoyment isaso
frequently exclusive—only one person can est the same piece of food. For example, under thelaw of trade
secrets, for asecret to be protected as property the rights of othersto enjoy the secret must be limited —
indeed, ingppropriate enjoyment will define one form of trade secret violation.

Because in enjoyment the subject uses things to satisfy her needs, one might at firgt blush assume
that it isthe content of the thing, not the form of enjoyment, that is of the essence. Further thought, however,
reveds once again that Hegd’s andlysis of property, as an abdract right, is purely formd. If the logica
function of enjoyment is the digtinction between owner and owned thing through the owner’s display of
mastery, then enjoyment can be thought of as thenegation of thething’ s existence,® not the positivation
of its particularity. The most complete form of enjoyment is consumption — which actudly destroys the
object entirdly. Indeed, perhaps a more accurate term for this eement might be exploitation.
Consequently, Hegel emphasizes that at the level of enjoyment dl things are paradoxicaly specific yet
equivaent and comparable to al other things. He dtates

“But [theindividud thing’ g specific utility, asquantitatively determined, isat the sametime
compar able with other things of the same utility, just as he specific need which it serves at
the same time need in general and thus likewise comparablein its particularity with other
needs. Consequently, the thing is dso comparable with things which serve other things
Thisuniversality, whose so Smpledeterminacy arisesout of thething’ sparticularity insuch
away tha it isat the same time abstracted from this specific qudity, isthe thing' svalue, in
whichitstrue subgtantidity deter mined an becomes an object of consciousness. Asthefull
owner of the thing, | am the owner both of its value and of its use®

In other words, Hegd is looking forward to the economic analysis that recognizes that, athough to be
vauable property must have use vaue, use vaue can be trandated into exchange value so that al property
is ultimately commensurable®? That is, in order to sarve the logical function of enjoyment, al things are
identical in the regime of abstract right. Indeed, Hegel goes so far asto say that if one cannot reduceone’s

8 See supra note —.

8 HEGEL, supra note—, at 92.

8 Asl discussin Lacanomics, supra note —, Hegel differs from most modern supporters and critics of the
American law and economics movement that hold that either everything is commensurable or incommensurable. Hegel,

in contrast, thought that commensurability (quantitative distinction) and incommensurability (qualitative distinction)
existed in adialectical relationship. Eachisatrue, but incomplete, aspect of property.
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thing to its use value because of restraints on dienation, then one is not the complete owner of the thing.®

Although necessary, enjoyment is more problematical than possesson because unchecked
enjoyment can defeat the gods of property. The individua seeks recognition through property asameans
of actudizing her freedom. But, in enjoyment, the individua becomes dependent on the object that is her
support. Radin believesthat such a dependency on the class of objects she calls“persond property” leads
to human flourishing.®* Hegd, in contrast, believes that dependency is the opposite of the freedom that is
the essence of personality — it is the davery of addiction. However, if the individua seeks to end her
dependency by ridding hersdlf of the object of her addiction, she once again becomes undifferentiated and
unrecognizable.

d. Enjoyment of Trade Secrets. The Hegelian andyss sheds light on another
supposed puzzle of intellectud property identified by critics. It has been asserted that one mgjor difference
between intellectud property and other forms of property is that usudly the use of the latter is necessarily
exdusve so that use of an object of property by one person necessarily excludes the use by another. A
ample exampleisthat it isimpossble for two different people to eat the same item of food. Consequently,
the use of an owned object by a person who is not the owner without the permission of the owner
necessarily violatesthe property rights of the owner by destroying the owner’ s ability to use her object and
frequently destroying the fact of possession or ahility of the owner to dienate the object.®

In contragt, at first blush, the use of intellectud property by one person does not seem necessarily
to interfere with the use by another. For example, it isempiricaly possiblefor many people smultaneoudy
to enjoy the content of a copyrighted book or employ patented technology. The fact that another person
learns the content of a secret does not deprive the origina owner of her knowledge of the content. Why
then is non-permitted use by a non-owner an infringement of intellectud property?

This supposed puzzle rests on misperceptions asto the nature of theright to use based, once again,
on an implicit assumption that the archetypica objects of property are physica and the archetypica form
of use is consumption — as in my food example. In contrad, if enjoyment is thought of as the subject’s
exercise of her dominion over the object through exploitationthen what should concern usfrom a property
andydsisnot the fact that many persons could use the sameinformation, but whether the daimant hasthe
right and power to exclude others from usng the information.

Intrade secrets, the way that an owner exploits her knowledge isthrough the exclusive exploitation
of theinformation for her own financia purposesto theexclusion of others. Inthe oft-vilified case of United

8 He suggeststhat thisiswhy traditional feudal restraints on alienation were disappearing at thetime hewas
writing in the early nineteenth century. HEGEL, supra note—, at 93.

8 Seesupra note —.

8 Bone describes the traditional quandary asfollows. “Becauseinformation is capable of infinite replication,
everyone can enjoy it without anyone having less of it. Anc once someonelearnsinformation, thereisno way to erase
that knowledge an therefor no means of excluding the personin fact.” Bone, supra note—, at 255. Posner etal. state“ A
trade secret isnot property inthe usual sense—thesenseit bearsinthelaw of real and personal property or eveninsuch
areas of intellectual property law as copyright —because it is not something that the possessor has the exclusive right
to useor enjoy.” Posner et al., supra note—, at 61-62.
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States v. Carpenter® the Supreme Court intuited part of the answer, but only imperfectly. This case held
that confidentia information condtitutes property for the purposes of the federd mail and wire fraud statute.
Whatever the problems of the specific holding of these cases,.2” the Court wasneverthelesscorrect innoting
that the value of confidential property liesin the daimants exclusive right to control its use® Totrandae
thisinto Hegelese, if what isconventionally caled “use’ is better understood asthe exercise of mastery over
the object, then control of its use isitsdf aform of use. In other words, inthe case of intellectua property
excluson does double-duty — it is not only a form of possession, it is dso a hecessary aspect of its use
(explaitation). Criticsof trade secret law are, therefore, mistaken when they maintain that many people can
use the content of trade secret law without diminishing the object of property. Inthe case of atrade secret,
the value to the owner conssts of the fact that the owner obtains a business advantage by virtue of the
object’ s secrecy.

e. Alienation. The question then becomes, how doesthe individua both remain
identifiable without aso becoming dependent on any object. The answer liesin dienation.

Hegd’ sargument isfamoudy confusing to non-Hegelians. Asmy colleague Justin Hughesquestions,
if the logic of property is differentiation and individuation of the abstract person through the acquisition of
objects, doesn't dienation of objects defeat this purpose? This would be true of the smplest form of
dienation — abandonment &°

Contract solves this problem. To reiterate, Hegel believes that subjectivity is created not by
possession per se, but by intersubjective recognition by other subjects and that property isonly amedium
for thispurpose. Thisregime of recognition is abstract right — the rule of law. The recognition sought in
subjectivity is the capacity to bear legd rights and duties enforcesble againgt and by other subjects. To
overly concentrate on the specific object of property is actualy to confuse the owner with the object - the
opposite of recognizing the person’s unique subjectivity.  This is in sharp contradigtinction to Radin’s

8 484 U.S. 19 (1987).

87 | would point out in passing that personality theory has nothing to say on this case. The mere fact that
confidential information can serve as Hegelian property in no way implies that the state must or should protect it as
property for all purposes. | intuitively agree with John Coffee's assessment that Carpenter is unwise as a practical
matter in that it potentially criminalizes ordinary contract disputes between employers and employees.

8 Seeinfra text at note—.

8 Surprisingly, gift isalso inadequate to the purpose of property becauseit the purpose of property is mutual
recognition between and among subjects through objects. First, asin alienation, the donor by merely giving up his
object, loses the object as ameans for identification. Second, gift is not mutually intersubjective, but unilateral inthe
sense that the donee is merely the passive recipient of the donor’s will rather than an acting will herself. From the
standpoint of the dialectic of recognition, therefore, in gift the donor treats the donee as an object, rather than
recognizing her as an equal subject. | explaintheinadequacy of giftin Jeanne L. Schroeder, Pandora's Amphora: The
Ambiguity of Gift, 46 UCLA L. Rev. 815, 870-82 (1999) [hereinafter, Schroeder, Pandora], supra note —, and SCHROEDER,
VENUS, supra note—, 48-64.
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proposition that the merging of owner with her persona property furthers human flourishing.*® Hegd,
looking forward to psychoanalysis, considers such a relationship to be destructive — addiction or, more
technicdly, fetishiam.

In contract each party remains identifiable as a rights-bearing subject through object relations
because the object he gives up in contract is smultaneoudy replaced by a new object. That is, the
contracting parties recognize each others as rights-bearing subjects — persons having the capacity not only
to own property, but to respect the property rights of others, and to live up to his contractua obligations.
In Hegel’ swords:

[Contract] contains the implication that each party , in accordance with his own and the
other party’swill, ceases to be, an owner of property, remains one, and becomes one.
This is the mediation of the will to give up a property (an individua property) and the will
to accept such a property (and hence the property of someone else. The context of this
mediation is one of identity, in that the one valition comesto adecison only in sofar asthe
other volition is present.

Hegd goes so far as to assert that “The whole issue can dso be viewed in such a way that dienation is
regarded as a true mode of taking possession.”®? By this | read him to mean that possession is the
recognition by othersthat aspecific object belongsto aspecific subject. Paradoxicadly, thisrecognition only
expressly happens retroactively when the owner contractsto sdll that object to another person. In other
words, the identification of subject to object in possesson isonly effectively recognized a the moment
when another subject pays the first subject to release the object from her possession.

Once again, one must keep in mind the radicality of Hegd’s definition of things that can serve as
objects — anything thet is not the free will of the individua hersdf. Not only can intangibles be objects, an
individua’s own labor is an object separate from her personhood. Consequently, service contracts,
whereby the individua dienates part of the object of her productive capacity in exchangefor that intangible
object known as money, is, to Hegel, acontract for the exchange of property. Infact, the service contract
is an excdlent example of the logic of Hegel’ s didectic of recognition. In our modern capitaistic society,
a primary way we recognize each other is through our occupations. Moreover, as commercia law
recogni zes, an executory contract to perform servicesor deliver goods or other property inthefutureisaso
aform of objects.®®

The mutud inter subjectivity of contract is necessary because, according to Hegel’ sargument, one
becomes a subject when one is recognized as a subject by another subject, not merely by another
individual (the earlier stage of persondity). Since subjectivity isthe capacity to bear legd rightsand duties,

9 See supra text at notes—.
%1 HEGEL, supra note—, at 105.
9 1d. at 95.

% See note—.
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it only exigs insofar as the rights are enforceable againgt a person capable of bearing duties, and the duties
are owed to a person capable of bearing rights —i.e. another subject. Since al personslogicaly begin as
abstract individuds, in order to achieve subjectivity, each individud must first make other individuas into
subjects by granting them recognition as subjects. This means that it is impossible to cregte rights by
unilaterdly claming them for onesdf. Since rights are intersubjective they can only be created
intersubjectively. Thisis one reason why the Lockean attempt to judtify clams of property through firgt-
appropriation fails®*

Theimplicitlogica conundrumisobvious. How does anyone become asubject recognized by other
subjects when there are no subjectsin the state of nature: where doesthefirst subject comefrom? Hegel's
answer is that multiple subjects must come into existence smultaneoudy. As | have written extensvely
elsawhere, this is the dchemy that Lacan cdls “love’ — the rdationship in which each lover seesin his
bel oved more than she has, that empowers the beloved to live up to the lover’ s expectations and become
more than she once was.

Contract isthemogt primitiveform of love—abeit apathetic one. Eachindividual by admitting thet
another individud has legd rights (i.e. the right to possess and contract to exchange the object to be
acquired) makesthat individua into more than she once was— sheisno longer anindividua, but a subject.

2. Formality and Recognition. The Hegdian logic of dienatiion confuses many
commentators because they do not completely interndize the purely forma nature of subjectivity and
property inthe regimeof abstract right. Here, object reations are purdly insrumental and subordinateto
thisgod of recognition.

We havedefined afreeindividua an end in and for her sdf, and not the meansto the end of another.
In contrast, an object is something that is the means to the ends of something else. In abstract right, each
individua paradoxicaly wants both i) that other individuas help him reach hisend of become asubject and
ii) that the other individua remain an end in and to hersdf and not merely ameansto thefirst person’sends.
Thisis because subjectivity is only created through recognition as such by a person that one recognizes
as another subject. To treat another person as one's means, rather than as his own ends, is to fail to
recognize him as anindividua (let done asubject). The question then becomes, how can one accomplish
one sown ends (which requiresaction by another person) without impinging on the ends of that other person
or tregting her like a means (an object).

Hegd’s answer is that externa objects can mediate the relationships between the subjects. Both
subjects mutudly exploit the object of exchange asameans of recognizing each other —each fulfillsher own
ends (becoming a subject) while respecting the ends of the other (also to become a subject). The two
subjects are united in a common will, in the sense that each wills his own ends, but these potentidly
competing ends temporarily coincide in the meeting of minds known as contract.

This means that, as a logical matter, one does not enter into object relations for the sake of the
object itsdf or for the “natural” or other concrete functions they might serve. Because of this, the specific
characteristics of any object of aproperty clamisirrdevant to Hegel and should be amatter of indifference

% Seeinfra text at notes—.
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to the subjects.

Right issomething utterly sacred for thesmplereasonthat it isthe existence of the absolute
concept of self-consciousfreedom. - But the formalism of right - and also of duty - arises
out of the different stages in the development of the concept of freedom. 1n opposition to
the more formd, i.e. more abstract and hence more limited kind of right, the sphere and
stage of the spirit in which the spirit has determined and actudized within itsdf the further
moments contained in its | dea possesses ahigher right, for itisthe concrete sphere, richer
within itself and more truly universal.

Each stage in the development of the Idea of freedom has its didtinctive right,
because it is the existence of freedom in one of its own determinations. When we spesk in
opposition between mordity or ethicsandright, theright in questionismerdy theinitia and
forma right of abstract persondity. Mordlity, ethics, and the interest of the state - each of
these is a digtinct variety of right, because each of them gives determinate shape and
existence to freedom.®

In other words, afull concrete persondity requiresthe entireregimethat Hegel cals Recht that includes not
only abstract right (property and contract), but morality and ethics. Abstract right isthe most primitiveform
of right that only createsthe form necessary for freedom —the empty vessd of lega subjectivity understood
as the mere ability to accept legd rights and duties imposed by others. The content of persondity will be
added by mordity and ethics.

Consequently, Hegd states with respect to the lega subject:

Since particularity, in the person, is not yet present as freedom, everything which depends
onpaticularity ishereamatter of indifference. If someoneisinterested only in hisforma
right, this may be pure stubbornness, such as is often encountered in emotiondly limited
people; for uncultured people indst most strongly on their rights, whereas those of nobler
mind seek to discover what other aspectsthere are to the matter in question. Thus abstract
right isinitily amere possbility, and in that respect isforma in character ascompared with
the whole extent of the relaionship. Consequently, a determination of right gives me a
warrant, but it isnot absol utely necessary that | should pursue my rights, becausethisisonly
one aspect of thewholere ationship. For possihility isbeing, which dso hasthe significance
of not-being.*

Indeed, it is precisely the function of the dement of dienation to make this irrdlevance and
indifference manifest. Nevertheless, even as subtle an andyst as Hughes, who expressy recognizesthat the
fact that object relations can aso serve natura functions (food and shelter) is irrdlevant to a Hegdlian

% HEGEL, supra note—, at 59.

% |d.at 73.
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anadysis®” misses this point. Hughes finds aienation to be “incoherent”® because the subject loses the
object that supposedly makes the subject recognizable®® He finds this particularly problematic in Hegd's
discussion of copyright because the objects of copyright, being the author’ s creations, would seem to be
intrinsicaly linked to the author's persondity.’® Consequently, he infers from this that the objects of
copyright would uniquely serve the god of differentiating and identifying the author and concludes that
complete dienation of artistic workswould defeat the god of the creation of persondity. Consequently, he
seestheHegdian anadyssof property as supporting certain restraints on aienation of copyrightable materid,
such as in the Continenta regime of “mora” right under which an artist retains some control over her
creations even after the sde!™

But this critique is based on the mismpression that, to Hegd, the legal right of property relatesto
the creation of the full complex personhood of empiricd human beings Stuated in reations of family, civil
society and state. % But, legdl relaionshipsrelate only to the creation of legal subjects— persons capable
of bearing rightsand duties. The legd subjectivity that ismutually condtituted with abstract right is, therefore,
equaly abstract and forma. Moreover, it is precisay their abstractness and formality that enable abstract
right and legd subjectivity to serve as the substratum for the concrete freedom of citizenship.

| havebriefly mentioned above my andysisthat | have devel oped extensvely e sewherethat Hegel' s
property jurisprudence is essentidly erotic and Hegdian contract must be seen as a primitive type of
Lacanian” love’.1®® My god in doing so wasto break down the dichotomy between rationdity and passion
that implicitly underliesboth utilitarianiam and its romantic opposition. To Hegd, rationdity and passon are
two sidesof thesame coin.’** Reason tellsthe autonomousindividua that he must actudize hisfreedom and

" Hughes, supra note —, at 333.
% |d. at 339.
% |d. at 345.

10 1d. at 246-47.

10119, at 345-48.

102 This can be seen in the fact that Hughes thinks that some objects are more important in the creation of
personality than others. See e.g. “different categories of intellectual property seem to lend themselves to different
amounts of ‘personality.” Poetry seemsto lend itself to personality better than trade secrets, symphonies better than
microchip masks.” Id.at 339. Seealso “ The more acreative processis subject to external constraints, the less apparent
personality isin the creation. At some point, these constraints on a particular form of intellectual property may betoo
great to permit meaningful expressions of personality. We may determinethat the personalty justification should apply
only to some genres of intellectual property or that the personality generally presentinaparticular genrewarrantsonly
limited protection. Id. at 344.

103 See e.g. SCHROEDER, VENUS, supra note—, at 47-50, 54-56, 225-26.
104 1d. at 2-3, 75-76. In my analysis | rely heavily on Lacan’s concept that "repression and the return of the

repressed are just two sides of the same coin." JACQUES LACAN, THE SEMINAR OF JACQUES LACAN. Book Ill: THE
PsycHoses 1955-56 12 (Jacques-Alain Miller ed. & Russall Grigg Trans. 1993).
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to do so requires recognition by other subjects. Consequently, the free individual rationality decides that
he must give way to the dedre for others. Because abstract right is created in order to enable the
interrelationship of mutual recognition to occur, it iserotic.

But the“love’ and desirethat exist at the leve of abstract right isonly apae shadow of the passions
we fed towards our family, lovers and friends. Consequently, | have argued vociferoudy that dthough
utilitarians like Posner areright in seeing aparale between economic activity and sexudity, heiscompletely
wrong in trying to reduce the latter to aform of the former.2® Rather from the position of Hegd, it isthe
former (economics) that is a step that makes the latter (passion) possible. That is, contract establishesthe
form of love, not its content.

Conversdly, Hughes as well as Radin are equally mistaken in trying to argue that property can
perform a direct function in the creation of the full, loving artistic persondity. Although Hegel is a grest
defender of legdism and capitdistic markets, heisaso clear toins s that must belimited to their gppropriate
sphere. To andyze more complex interrdationshipsin terms of abstract right (property), asthey do, isnot
merely erroneous. Hegel, never oneto mincewords, calsit “crude’ and “ shameful” 1% Consequently, only
the most base persons indst on rights!® This is why he condemns the classical liberal concept of
government as socia contract — citizenship is Hegd’s most highly developed level of persondity and,
therefore, unlike the subject, cannot be thought of in terms of legd categories.

But acordllary of this is that is equaly incorrect, indeed shameful, to adopt the romantic position
towards copyright that confuses the purely legd relationship of property with the flowering of personaity
in artigtic expresson.  From a Lacanian point of view to do so is literally perverse. Specificdly it is
fetishigtic — the conflation of objectswith subjects.!® The specificity of objects of copyright has nothing to
do with its status as alegal concept. As| shdl discuss below, to Hegd, saying copyright is“ property” is
not to say that society must or should establish a copyright regime.  This decison can only be made by
pragmétic reasoning. In this sense, Hegd’s theory has a surprising utilitarian twist. Society’s desire to
further creativity may, however, be agood pragmatic argument in favor of such aregime.

3. Recognition and Continuity. Hughesfinds Hege’ s insstence on the importance of
dienation paradoxical because it seems to conflict with the idea that property serves to make individuas
recognizable.l® That is, if an individua becomes recognizable by being identified with an object, does't
dienation of the object render him once again unrecognizable? Moreover, if the objects owned by an
individud keeps changing over time (because of dienation through exchange), how do we recognize that the
subject we met today is the same as the one we met yesterday?

105 14,

1% HEeGEL, supra note—, at 201 (specifically, discussing the contractual analysis of marriage)..
W7 d. at 72.

1% SCHROEDER, VENUS, supra note—, at 72-73.

19 Hughes, supra note—, at 345.
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Hegel fully recognizesthe need that there be continuity of personhood over time and that this seems
to require that a person continue to hold and not aienate certain objects. Hegd tries to reconcile the
requirement of continuity with hisingstence thet the free person not be bound to specific object by sharply
ddiminating a smal, minima class of “indienable’ objects to “those goods, or rather subgtantiad
determinations, which congtitute my own distinct personaity and the universal essence of my sdf-
consciousness are therefore inalienable, and my right to them is imprescribable.  They indude my
persondity in generd, my universa freedom of will, ethicd life, and reigion.”*°

The only indienable “objects’, then, are the bare minima “things’ necessary to any conception a
concrete persondity such that their dienation would congtitute the aienation of concrete persondlity.
Hegd further explains

Examples of the dienation of persondity include davery, serfdom, disqudification from
owning property, restrictions on freedom of ownership, etc.. The dienation of intelligent
rationdity, of mordity, ethicad life, and religion is encountered in superdtition, when power
and authority are granted to others to determine and prescribe what actions | should
perform . . . or how | should interpret the dictates of conscience, rdigious truth, etc.!

Although these categories fdl within Hegd’ s extremely abstract definition of objects, it is obvious
that none of them are “objects’ within ether the colloquia understanding or conventiond legd definition of
the word. Note what these examples of dienable objects have in common. They form lowest common
denominator of persondity necessary for a person to actudize her freedom so that continued ownership
of these objects is consgtent with freedom. Fird there is the body and life. The individud, as spirit, is
distinguished from her body as such so that the body can be recognized as an object and, therefore,
property. However, recognition by another individua requires that some form of communication and this
requires someform of physica existence. Thisaso relatesto Hegd’ srgection of transcendence. Although
heis usualy characterized as an idedidt, heis dso aradicd materidist in that he believes thet for an ided
to exigt it must be concretely manifested in the actud world. 1n other words, an individua soul requires an
individudized body. Consequently, the god of the actudization of freedom suggests that we should not
dienate our bodiesand lifein suicide (dthough, there might be circumstancesin whichit is gppropriate nobly
to sacrifice it for the sake of ahigher god, such aslove of country).

The other items in Hegd’s list of indienable objects consst of the cgpacity to form ends. Thisis
definitiond —if the minimum definition of the person isthe freewill, one must not aienate one s cgpacity for
freedom.*'? In the words of my colleague Stewart Sterk, “By definition, a person who surrendersthe right
to hold beliefs or to make any future decisions has ceased functioning as arecognizabl e person has become

110 HEGEL, supra note—, at 95.
1 d. at 96.

112 SCHROEDER, VESTAL, Supra note —, at 278.
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instead an object — the property of another person.’

Consequently, one might be able to argue from Hegd that one should not be able to sell one's
capacity to create artistic works or scientific discoveries. But it does not follow from thisthat there should
be limit on the ability to dienate that whichone creates. Indeed the forming of opinionsand the creation of
art worksis nothing but the production of objectsthat can be externdized asproperty.*** In Sterk’ swords
“Hegd’ s concern was with the person who would sdl himself into davery and cease functioning asaperson,
not with the artist or author who sells a completed work of art only to seeit transformed or destroyed.”**

Consequently, theromantic misinterpretation of the persondity theory isincorrect becauseit assumes
that artistic crestions have a specid tatus and should have enhanced protection againgt diendbility. The
exact oppodte istrue. If art were unique in this way then it could not serve the function of Hegdian
property — to serve the mediating object exchanged between subjects As we have seen, it isonly at the
point of dienation through exchangethat property truly becomesproperty. Indienableproperty is, to Hegd,
an oxymoron. Society may very well decide to make art indienable for good, pragmatic reasons. But if
society does S0, it is not treating art as property and Hegelian persondity theory has nothing to say about
it.

[11. Should We Recognize Intellectual Property?

The surprising thing about Hegelian palitical philosophy isthat, athough he arguesthat property is
a necessary moment in the actuaization of human freedom, and even though he argues that intellectud
property is appropriately andyzed as a form of property, it does not follow from this alone that logic
demands that society recognize intellectua property rights a dl! Hegd only purports to explain why a
modern condtitutiona republic should adopt a positive law granting some private property rightsto each of
itscitizens. Asl explained intheintroductionto thisArticle, Hegd believesthat logic can give us absolutely
no guide lines as what pecific property laws should be established, and what clamsto property should be
recognized. Pogtive law isthe bailiwick of practica reasoning, not logic.

Inthissection | will addressin detail three common mis-readings of Hegel’ s persondity theory that
might lead to the incorrect conclusion that logic dictates that society recognize intellectud property. Firg,
| will show that Hegdl believes that there are no naturd rights of any sort, let one naturd property rights.
Second, | will address the closdy related point that Hegd expressy reected a firs-occupation theory of
property rights. Third, | will show that intellectua property has no privileged placein his andysis and any
type of property rights can equally serve the function of the creation of persondlity.

113 Stewart E. Sterk, Rhetoric and Reality in Copyright Law, 1996 MicH. L. Rev. 1197, 1243,

14 “The distinctive quality of intellectual production may, by virtue of the way in which it is expressed, be
immediately transformed into the external quality of athing., which may then in turn be produced by others.” HEGEL,
supra note —, at 98.

15 Sterk, supra note—, at 1243.
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A. There AreNo Natural Hegelian Rights.

1. The Potential and the Actual. | have, for amplicity, stated that Hegd started his
andydis by contingently adopting the notion of the free individud in the state of nature. | will now be more
careful in my terminology as we consder Hegd’ s theory of the relationship between freedom and nature.

Asl havedready discussed, Hege thinksthat the freedom of the autonomousindividud inthe” state
of naure’ isonly potentid. Heged argues not merely that the individua must leave the sate of nature and
go out into the red world if he is to make his freedom actua as a matter of fact. He believes that the
individud isdriven by a passionate desire to do so.

A completediscussion astowhy theindividua would desireto leavethisuterine sateif ignorant bliss
is beyond the scope of this Article!'® Sufficeit to say, it relatesto one of the fundamenta pointsof Hegd’s
idediam and thesm. Hegd'’sidealism should not be confused with a vulgar neo-Platonistic concept of an
idedl world “out there’ beyond the imperfect physicd world. Such a notion is more reminiscent to the
Kantian notion of an unknowable, intellectual, necessary, eterna and transcendent world of essencescaled
the noumenon or “thing-in-itself” beyond the contingent, empirical, temporary and imminent world of
appearance that can be known by experience (the phenomena).

Hegd’ s metaphysics may be seen as one long critique of this aspect of Kant. Hegd reected dl
concepts of transcendence.!” To Hegd, thereis no essence beyond appearance.*® Essence only exists
insofar as it appears.!'® Or more radicaly, essenceis nothing but appearance properly understood. | will
return to this when | refute the misconception that Hegel held a first-occupation theory of the judtification
of property. Hegel’ sisaradicaly materidistic philosophy, 2 but not a atheistic one. God, or Spirit, exists
but He/lt is not transcendent but imminent in the materid world.

Why thisissignificant for our purposesistheat it followsfrom Hegd’ sre ection of transcendencethat
there can be no potentiality without actudity —what claimsto be potentid must become actud or reved itsdlf
a liar. Actudly, the theory is more radica than this. As | have argued esewhere, Hegd'’s logic is

118 Thisis, to me, one of the most problematic aspect of Hegel’s analysis. See Carlson, How to Do Things
supra note —, for one explanation of this dynamic.

17 “Hegelian philosophy rejectsall transcendence. It isthe attempt at arigorous philosophy that could claim
to remain within theimmanent, and not to leave it. Thereis no other world, no thing in itself, no transcendence, . . .”
JEAN HY PPPOLITE, LOGIC AND ExISTENCE 90 (Leonard Lawlor & Amit Sentrans. 1997). Seealso, David Gray CarlsonHegel
on Reflection and Essence (unpublished manuscript 2004) [hereinafter, Carlson, Reflection.]

18 “There are no ‘essences’ beyond or behind the appearances, at |east nonethat can do any cognitivework.
There are just the appearances. . . “ Robert B. Pippin, Hegel’s Idealism: The Satisfactions of Self-Consciousness 211
(1989), Carlson, Reflection, supra note —.

119 Schroeder & Carlson, Essence of Right, supra note—, at 2482.

120 For an excellent explanation of how Hegel’ sidealismis, in fact, radically materialistic, see Lucio COLLETTI,
MARXISM AND HEGEL (Lawrence Garner trans., 1973).
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retroactive, not prospective. Potentidity is only retroactively revealed after something becomes actudl.
Consequently, if the autonomous individua in the state of nature claims to be free, and if this radicaly
negative freedom is only potentia, then the individua’ s daims to freedom can only be retroactively tested
after he leaves the state of nature and makes his freedom affirmative and actua .12

Another way of saying thisisthat Hegel’ slogic showsthat theliberd “ sate of nature’ isnot natura
a dl. Rather, itisalogicaly “necessary” hypothess that it is retroactively posited by the fact that we
occasiondly observe actudized freedom in modern congtitutiona republics. As such the “ sate of nature”’
isactudly created by human thought. To Hegd, like Kant, red “nature’ isthe empirical, mechanica world
governed by the causdl laws of necessity wherethereisno freedom. Any freedoms and rights derived from
the liberal conception of the hypothetical “ state of nature” by definition can not literdly be naturd.

2. Natureand Rights. Hegd sharply distinguishes between natura and positivelaw, and
locates rights within the latter. He states “there aretwo kinds of laws, laws of nature and laws of right: the
laws of nature are Imply there and arevalid asthey dand: . . . .Thelaws of right are something laid down,
something derived from human beings”'?® The libera “sate of nature’ is, in fact, the hypothesis that
radicaly autonomousindividudity is a necessary, abeit inadegquate, moment of human personaity. If so,
then what isthe status of “nature’” and itsrelationship to rights and freedom? Once again, | do not pretend
to give a comprehensive account of Hegd’s philosophy of nature, but will point out one aspect that is
relevant to this Article.

The fird thing to note is to reiterate the smple point that there can be no “rights’ in the libera
hypothetical sate of nature because the “ state of nature” is defined as autonomy and rights are necessarily
interrlationa — | have rights only insofar as you recognize them in contract or the state imposes them as
duties on you by pogitive law.

But | believe that Hegel’ s point is more subtle and powerful than this. There is no freedom in the
natural world. This can probably best be explained by going back to Kant’ sfamous andysis of antinomies
presented in his Critique of Pure Reason.'?

An antimony is alogical paradox — two statements, a thes's and antithesi's, seem to be equdly
logicdly required yet in contradiction. Inthiscontext, to say they arein contradiction means not merely that
they are mutudly inconsistent, but thet they are the only logicdly possble dternatives. This suggests not
merdly thet if the thessis true then the antithesis must be false (and vice versa) but aso that if the thessis
proven to be falsg, the antithesis must necessarily be true (and vice versa).’*> For reasons that do not
concern us here, Kant identifies four antinomies that he divides into two dyads. two “mathematical”

121 SCHROEDER, VESTAL, supra note—, at 12-14, 31-32.

122 Another way of saying thisisthat Hegel’ slogicisatemporal. From the perspective of eternity, potentiality
and actuality —what may happen and what has happened — are one and the same.

128 HEGEL , supra note—, at 13.
124 |MMANUEL KANT, THE CRITIQUE OF PURE REASON (J.M.D. Meiklgjohn trans. 1990).

125 JoaN Copriec, READ MY DESIRE: LACAN AGAINST THE HISTORICISTS 218 (1994).
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antinomiesand two “dynamical” antinomies. Heclamsto solvethetwo mathematica antinomiesby showing
that neither the thesis or antithesisis true because there is a heretofore unrealized third dternative that may
betrue.!® He damsto solve the two dynamic antinomies by arguing that both thethesisand antithesisare
true, but that their contradiction is merely apparent so that, in fact, the two statements can be reconciled.*?’

It is Kant's third antinomy of freedom and nature that concerns us. The thess of Kant's firgt
antinomy is freedom can exist intheworld.*?  For thispurpose Kant isreferring to negative freedom asthe
uncaused cause—the potentid for pure spontaneity, action beyond necessity. Likedl of Kant’ stheses, this
is supposed to be a dogmatic proposition posited by reason aone!”® The antithesis, however, is that
everything is subjected to the causa laws of nature — there are no uncaused causes and, therefore, no
freedom.™*® Like dl of Kant's antitheses, thisis an empirica proposition reached by applying logic to our
experience of the world.3

As thisis a dynamic antinomy, Kant must solve this paradox by arguing that the contradiction
between the two propositions is only apparent. If they are properly understood, then they can be
reconciled. Indeed, Kant argues, both propositions are true, but about different aspects of the world.
To show this, Kant must rely on hisfamous distinction between the phenomena —the empiricd, contingent,
changingworld of appearancethat we can know from experience—and the Noumena —thetranscendental,
necessary, eternd world of essences, or the “thing-it-itsaf” which we do not know directly, but can infer
through logic.*? Itistrue, Kant states, that the entire phenomena world is natural and therefore subject
to the laws of nature — i.e. everything empirica thing is caused.®® It is also true, however, that freedom
should exist in the transcendental, non-empirica world of the noumena.** Indeed, these conclusions seem

126 | n other words, the two poles of the mathematical antinomies are not contradictories, but merely contraries
in dialectic relationship. In adialectic opposition, one contrary merely denies the truth of the other solution, but this
negation "does not exhaust all the possibilities but |eaves behind something on which it does not pronounce. CorJEC,
supra note —, at 219. Consequently "rather than despairing over the fact that we cannot chose between the two
alternatives, we must come to the realization that we need not choose, since both alternatives arefalse”. Id. at 218.

127 He argues that "no real contradiction exists between them, and that, consequently, both may be true."
KANT, PURE REASON, supra note—, at 316.

128 1d. at 252.

129 1d. at 236-37.

130 1d. at 286.

131 1d. at 266.

132 Robert Merrihew Adams, Introduction to IMMANUEL KANT, RELIGION WITHIN THE BOUNDARIES OF MERE
REASON Vi, ix (Allen Wood Ed. & George Di Giovanni trans., 1998), Schroeder, The Stumbling Block, supra note —, at

285.

133 K ANT,PURE REASON, supra note—, at 302, Jeanne L. Schroeder, The Stumbling Block: Freedom, Rationality
and Legal Scholarship,44Wwm & MARY L. Rev. 263, 286 (2002) [hereinafter, Schroeder, The Stumbling Block].

134 K ANT, PURE REASON, supra note —, at 302, Schroeder, The Stumbling Block, supra note —, at 286
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necessaily to follow from his definitions of phenomenaand noumena’® If a“noumenon” were caused by
something el se, then it would be contingent on that other thing and, therefore, not anoumenon. Conversdly,

if a “phenomenon” were free of an external cause, then it would not be a mere phenomenon, but a
noumenon.

The question that this andys's proposes is, if freedom is noumend, can it manifest itsdf in the
phenomend world or is merely atheoretical construct?® To put thisin Kant' sidiosyncratic terminology,
isfreedom “practica 7"*3” More specificaly, since each individua human being isembodied and, therefore,
phenomend,**® can man achieve freedom?

IntheCritique of Pure Reason Kant claimsto show that freedomisat least theoreticaly possble
in the phenomend world. He argues that adthough al phenomena are caused by something else, the cause
need not itsdlf be phenomena. A phenomenon can be caused by a noumenon.™®® Because noumena are
free (uncaused), their free acts can gppear in the world through the phenomenathey cause. Although each
individud human being is phenomend, man’s essence (his spirit or soul, hisstatus asthelibera autonomous
individud) is noumend and therefore free!* Thisimplies that it is a least theoreticaly possible that the
noumena aspect of man can actudize his freedom by causing his phenomena sdf to act. In the Critique
of Practical Reason Kant tries to prove not merely that practica reason is theoretically possible but that
it exigts (or, at least that we have good reason to think it exists).

There are as many problems raised in this analyss as are solved. Even ardent Kantians are
somewhat embarrassed by it.1** Hegd caled Kant's argument "awhole nest . . . of faulty procedure.#2

Itisnot my god to offer acomprehengve critique of Kant here. My limited pointisthet, as| have argued

18 KANT, PURE REASON, supra note —, at 302-303, Schroeder, The Stumbling Block, supra note —, at 287.

136

KANT, PURE REASON, supra note —, at 302, Schroeder, The Stumbling Block, supra note —, at 286

187 IMMANUEL KANT, THE CRITIQUE OF PRACTICAL REASON 138 (T.K. Abbott trans. 1996).

188 KANT, PURE REASON, supra note—, at 307.

189 Isitnot. .. possiblethat, although every effect in the phenomenal world must be
connected with an empirical cause, according to the universal law of nature, this
empirical causality may be itself the effect of a non-empirical and intelligible
causality -- its connection with natural causes remaining neverthelessintact?

Id., at 306. Seealso Schroeder, The Stumbling Block, supra note—, at 287-88.

140 KANT, PURE REASON, supra note 28, at 307.

141 For example, Henry Allison prefaces hishalf-hearted defense of K ant'sanalysisof the antinomies by stating
that his"goal isto show that, although hardly free from difficulty, they are not as hopel essly confused as Kant’ scritics
generally assume." HENRY ALLISON, KANT'S TRANSCENDENTAL IDEALISM: AN INTERPRETATION AND DEFENSE 36 (1983).

142 GW.F. HEGEL, HEGEL'Ss SCIENCE OF Locic 195 (A.V. Miller trans. 1969) [hereinafter, HEGEL, Locic]. Hegel

accuses Kant of committing the logical error of quaternio terminorum— a sort of failed syllogism. See David Gray
Carlson, Hegel's Theory of Quantity, 23 CARDOzO L. Rev. 2027, 2048-51 (2002) [hereinafter, Carlson, Quantity]..
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elsewhere,X*® much of Hegdl’ s famous speculative logical method can be seen as being inspired by Kant's
ideaof antinomy.

| would characterize Hegel’ s complaint against Kant as an accusation that Kant does not have the
courage of his own convictionsand isafraid to follow hisingghtsto their logica extremes. Hegd, in effect,
criticizes Kant for thinking that there were only four antinomies. Rather, Hegel’'s entire universe is
condtituted by a fundamental, essentid contradiction.’ Further, Hegdl criticizes Kant for thinking that
contradictionisaproblem that must be* solved.” Contradiction "isnot to be taken merdly asan abnormdity
which only occurs here and there, but is rather the negative as determined in the sphere of essence, the
principle of dl sdf-movement . . . "* In other words, contradiction is a fact. It is correct that
contradictions are unstable and must be resolved, but each resolution is temporary and leads to a new
contradiction ad infinitum. But, far from being frightening or disturbing, this merely meansthat the universe
isdynamic, not static. Contradiction isthe engine of change. Of course, thismeansthat Hegd’ srejectsthe
Kantian noumend-phenomend distinction. To Hegel, there can be no necessary, permanent, unchanging
essence (houmenon) behind the contingent, temporary, empirica world of appearancesthat isin aconstant
date of flux. Aswe shall see, to Hegdl, it is appearance al the way down.

Finaly Hegd’ s sublative logic can be seen as argection of Kant's specific dams to have solved
his four antinomies by assuming that he had to show either that both thesis and antithess were true, but not
in contradiction, or that both the thesis and antithes's were false because there is a third dternative. In
contrast, through sublation (the standard but poor English trandation of Hegel’ sterm for the logica method
of resolving contradiction) one redlizes that both sdes are sSmultaneoudy equdly true and fase, thereby
generating athird aternative that Smultaneoudly negates and preserves the two earlier propositions4®

That is, Hegel’ s sublative logic congdts firgt in positing an understanding — a Smple one sided

143 See Schroeder, Lacanomics, supra note —.

144 David Gray Carlson, Hegel's Theory of Quantity, 23CARpozo L. Rev. 2027, 2046 (2002) [hereinafter, Carlson,
Quantity].

145 HeceL, Locic, supra note—, at 438. Hegel isparticularly hard on those philosophers who try to deny or

do away with contradiction. He says about Kant (specifically with respect to Kant's attempt to resolve his second
antinomy):

that the world is in its own self not self-contradictory, not self-sublating, but that it is only
consciousnessin itsintuition and in the relation of institution to understanding and reason that is a
self-contradictory being. It showsan excessivetendernessfor theworldto remove contradictionfrom
it and then to transfer the contradiction to spirit, to reason, whereit is allowed to remain unresol ved.
Inpoint of fact itisspirit whichis so strong that it can endure contradiction, but it is spirit, too, that
knows how toresolveit. But, theso-called world. . . isnever and nowhere without contradiction, but
itisunableto endureit and is, therefore, subject to coming-to-be and ceasing-to-be.

Id. at 237-39.

146 Schroeder, Lacanomics, supra note—, at * (citations omitted).

Draft: 3/1/04 -35



propositionwith respect to aconcept.*” Didectica reasoning redizesthat the understanding isinadequate
and contradictsit.1*® It pointsout that the understanding always|eaves something out, and therefore, implies
its negation Consequently, "[d]s its name suggests, dialectica reasoning always reads double."
Speculative reasoning realizes that there is truth to both propostions — the understanding does have
something true to say, but the didectic is equaly correct that the understanding is inadequate — as well as
something false—neither sde completely capturesthetotdity of the concept being considered.™® Thisform
of reasoning is "peculative’ in the sense of investment - it is the excess return on -- the beyond of -- the
understanding and the didectic.®® "[Speculative reasoning] affirms their difference . . . as such (which
paradoxicdly, isthe same identical lack in each of the subordinate terms)."%2

“ Specul ative reasoning does not so much "solve" asto temporarily and contingently "resolve’ the
contradiction in a process which Hegel called Aufhebung™® (sublation). The speculative proposition,
however, immediately becomes a one-sided proposition of understanding. That is, through speculation the
thinker speculatesthat “if z were the case, thiswould resolve the contradiction of x andy.” The concluson
“the peculation is correct, and z isthe casg’ is itself a one-sded understanding that forgets that, although
z triesto resolve x and y, therewas atrue moment of contradiction between x andy that survives. Dialectic
reasoning remembers this and contradicts the understanding by proposing a contradictory reading of the
gpeculation. The thinker then forms a new speculation, that becomes an understanding, that generates a
didectic, etc.

Regardless of these differences between Hegel and Kant, | believe that the Philosophy of Right
can be seen as Hegel’ s struggle to come to grips with the specific contradiction that Kant identifies in the
third antinomy: freedom v. causdity. In hisanayss, Hegd, on the one hand, accepts Kant's proposition
drawn from experience thet al nature is subject to naturd laws of causation.  But thismeansthat natureis
fundamentally unfree and implies that actud (practical) freedom must be unnaturd by definition. And yet,
on the other hand, Hegd aso begins his analysis by contingently accepting Kant’ s presupposition that the

147 Understanding is “the intuition that 'immediately' perceives a concept as an uncomplicated entity.” David
Gray Carlson, Hegel's Theory of Quality, 22 CARDOZO L. Rev. 423, 443 (2001) [hereinafter, Carlson, Quality]. Asl have
said elsewhere “Understanding is ‘common sense. It abstracts an immediate affirmative moment of a concept and
assumesthat itisitsentiretruth.” Schroeder, Lacanomics, supra note—, at *.

148 “ Dial ectic reasoning seesthat all conceptsare, in fact, mediated " and the understanding hasmerely isol ated
the affirmative existent part of the concept.” Carlson, Quality, supra note—, at 443.

149 |d. at 445.

1% gpeculative reasoning "brings forth the truth that between the two extremes . . . thereisdifference.” 1d. at
447. “Differenceis, paradoxically, what the two extremes have in common. Speculative reasoning recognizes this
differences as a surplusimplied by the thesis and antithesis.” Schroeder, Lacanomics, supra note—, at *.

181 Carlson, Quality, supra note—, at 445.

152 1d. at 448.

188 Schroeder, Laconomics, supra note —, at *.
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most basic notion of human persondity is saf-consciousness as free will. Hegd seeks to prove this
presupposition (that freedom is possible) by finding that freedom actually does exigts in the phenomend
world.

Because Hegdl rgects transcendence, he can not adopt Kant’ s proposed answer to this problem:
freedom is noumend, but noumena can cause phenomena.  Indeed, to Hegedl, Kant’s proposa answers
nothing. According to Kant’'s own theory, we can know nothing about the noumenon.  Consequently,
Kant's propostion is equivalent to saying that we can know nothing about freedom. Hegd is, in effect
responding to Kant “You are being incongstent. Y our philosophica writings show that you know a lot
about freedom. By your definitions, therefore, freedom must be actud.”

Hegel’ s counterproposal is that actual freedomisnot naturd but artificia: ahuman creation, ahard
won achievement, created out of naturd materias through the development of abstract right, mordity and
ethicd life. Lega subjectivity (as well as higher stages of personhood) is, therefore, not a naturd Stete.
Rather the story of the development of human consciousness, to Hegel, isthe struggle of manto free himsdlf
from and overcome his naturd limitations. “Hence the persondity of the will standsin opposition to nature
as subjective. . . . Persondlity is that which acts to overcome this limitation and to give itsdlf redity.”*>*
Abdtract rights are, therefore, the firs most primitive step in man's attempt to actuaize his freedom
understood as the overcoming of nature. “Thebassof right istherealm of spirit in genera and its precise
location and point of departure is the will; the will is free, so that freedom congtitutes its substance and
destiny and the system of right is the actudized freedom, the world of spirit produced from within itsdf as
asecond nature.”**®  Rights are, therefore, not merely unnaturd in the sense of artificid (man made), they
are ameans by which man digtinguishes himsdlf from nature. >

B. First Occupancy isaWrong. Thereisawidespread misperceptionsamong American legd
scholars that Hegel adopts a first occupancy theory of property judtification smilar to the more familiar
L ockean theory.™” Thisis based on the following passage from the Philosophy of Right:

That athing belongs to the person who happens to be thefirst to take possesson of it is
an immediate saf-evident and superfluous determination, because a second party cannot
take possession of what is already the property of someone ese.

The above determination have chiefly concerned the proposition that the persondity
must have existence in property. That isthe first person who takes possession is dso its
owner, then, is a consequence of what has been said. The fird is not the rightful owner

1% HEGEL, supra note—, at 70.

1% |d. at 35.

1% Because there is no transcendence in Hegel’ s system, spirit only exists through matter, rights are created
out of natural materials, soto speak. Accordingly, “Natural law or philosophical right isdifferent from positiveright, but

it would be a grave misunderstanding to distort this difference into an opposition or antagonism; ..."” Id.at 29.

17 See e.g. STEVEN R. MUNZER, A THEORY OF PROPERTY 69-70 (1990).
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because heisthefirg, but because heisafreewill, for it isonly the fact that another comes
after he which makes him the first.2*®

To interpret this as an endorsement of firs-occupancy as a justification for property rights,
gengdly, or any specific individua’s claims of property, specificaly, is to take it out context. It dso
suggedts thet the reader has limited his study of the Philosophy of Right to the section most specificaly
addressed to property and did not continue on to Hegel’ s theory of judtification. This passage gppearsin
an early section of the chapter on abdtract right devoted exclusvely to an andysis of the logica function
property servesin amodern liberd society.

As described above, Hegd’s andlysis of property purports to explain the function of the three
traditional elements of possesson, enjoyment and dienation.  In this context it is clear that the quoted
language is not intended to be ajudtification of ether property generaly, or specific clamsto property, but
is merdy a description of what aclaim to possession is*® That is, possession isthe claim of apersonin
possessionto exclude subsequent claimants. Consequently, itisatruismthat if thefirg damant hasavaid
right of possesson, then a second party cannot clamit.

It would follow from Hegd’s andlysis of possession that firg-occupation could not serve as its
justification. First andforemost, Hegel’ sandysisof property is“logicd” not empirica, but first-occupation
isempirica innature. To arguethat thefact of firs-occupation justifiesthe claim to possessonisto conflate
fact and law.

A moreimportant objectionisthat first-possessionisby definition one-sided and unilateral. Thegod
of property is the reciprocad recognition that only occurs a the forging of the common will a the
consummation of property at the moment of dienationin exchange (i.e. contract). To understand why this
means that first-occupation can not justify a clam of property, we must examine more closely Hegd’s
definition of whet right is.

One can not understand Hegel’' s andysis of property if one limits one's reading of Hegd to that
portion of the Philosophy of Right that on its face relates most directly to property, namely the Section 1
(entitled Property) of the first chapter (entitled Abstract Right). One must at the bare minimum sart with
his Preface and Introduction and read through to Section 3 (Wrong ). Even then, ones comprehension
will be partid if oneis not dready familiar with hisidiosyncratic vocabulary and does not understand how
these sections fit within Hegd’s entire schema of right. Like every other aspect of Hege’s political
philosophy, his concept of “right” isradicdly different from both the colloquid intuition or thet reflected in
classcd liberdism.

Surprisingly, Hegel does not define or judtify “rights’ a the beginning of his chapter on “ Abgiract
Right”, which probably leads most readersto assumethat heisadopting astandard definition. Themeaning

1% HEGEL, supra note—, at 81.
1% AsHughescorrectly notes, although “ much of Hegel’ slanguageseemsto support either a‘ first possession”

theory or alabor theory (emphasis added)” of property, in fact histheory is quite different. Hughes, supra note —, at
334.

Draft: 3/1/04 -38-



of “right” only becomes clear in his subsequent section on “wrong”.*® Thisis because, to Hegd, right can
only be understood through wrong. Right does not exist without wrong because right can only be
understood astherighting of awrong. Paradoxicaly, wrongisthe condition precedent of right and right can
only be understood after one understands wrong (which iswhy he postpones the definition of right until the
chapter on wrong). Thisnecessarily springs from Hegd’ s metaphysics understood as aradical rgection of
Kant'sdivison of theworld into the noumend thing-in itself and the phenomend empirica world in which
welive

Hegd’s analyss of “wrong” is somewhat better known to American crimind law theoreticians
because the bulk of it centers around “crime” and a theory of retribution. However, athough crime, to
Hegd, is the mogt extreme form of wrong, he identifies two lesser forms: civil wrong and deception.
Surprisngly, Hegd’ sexemplar of civil wrong isclaimsof first occupation. Itisonly by understanding why
firg occupation is wrong can we understand what aright isin generd and what a justified property right
would be, specificaly.

Hegd’s discussion in the Philosophy of Right is difficult because it is short and dlusive, and is
couchedin hisidiosyncratic terminology. Moreover, asmentioned, it incorporates Hegdl’ smetaphysicsand
ontology. That is, it is difficult if not impossble to follow his discusson without a least passing familiarity
withhis conceptions of “existence’, “gppearance’, “semblance’, and “judgment” developed in hisScience
of Logic

Hegd describes the relationship between right and wrong as follows:

The principle of rightness, the universal will, recelves its essential determinate character
through the particular will, and so stands in relation to something inessentid. Thisis the
relation of essence to its appearance . . . In wrong however, appearance proceeds to
become mere semblance or show. A semblanceis a determinate existence inappropriate
to the essence, namely an empty detachment and positing of the essence, asthe power and
authority over thesemblance. The essence has negated that which negated it, and isthereby
confirmed. Wrongisasemblance of thiskind, and through itsdisappearance, right acquires
the determination of something fixed and vaid.!®

That is, right is essence, and wrong is mere appearance. At first reading this seems consstent with fairly
common notions of right — particularly a neo-Platonic idedlist idea that what is is good and thet evil isa
negative qudity (alack of being). Rightiswhat asleft whenwrong isdiminated. Assuch, wrong isdestined

10 The discussion of wrong serves asthetransition fromtherealm of abstract wrong to the next higher regime
of interrelationship — morality. Inthe chapter on “wrong” Hegel argues that abstract right is only externally imposed
upon thesubject. Onereasonfor thisarebriefly coveredinthisArticle. First, asright isintersubjective by nature, rights
come to the subject externally — through the consent of the other. Of course, in contract, the subject herself consents
totheright, note that thisis at this stage contingent or accidental. Seeinfra text at notes—.

181 HEGEL, supra note—, at 118..
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to pass avay and whatever is left is definitionaly good.1%?

Such an interpretation is antithetical to Hegd’ sing stence that there is no such thing as anoumenon
and that everything is phenomena (appearance) — indeed to Hegel essence is itsdf nothing but an
appearance. But what, then, could Hegd mean in identifying right with essence in contrast to wrong as
appearance?

The difference to which Hegdl refersis not to a distinction between essence and appearance per
se but to adistinction between acorrect and del uded understanding of the rel ationship between essenceand
appearance. Wrong is adeuson — or in Hegd's terminology, a semblance, and right is nothing but the
dispdling of thisddusion. Specificaly, wrong is the deduson that a specific gppearance is essentia — that
it is necessary and will not pass away. Essence appears when this delusion, like al appearances, passes
avay.

Essence must be distinguished from being.1®® Essenceis not something that is, it is something that
does.’®* Essence, properly understood, is the enduring principle that appearance must disappear. Hege
agrees with the usud intuitionthat by definition that which is mere appearance is temporary and contingent
and isdoomed to passaway. Indeed, thisisthe definition of theword. However, he disagreeswith Kant's
assumptionthat thisimpliesthat there must be aeternd and necessary redity —anoumenon or thing-in-itself
—that lies underneath appearance. Rather, each gppearance gives way to another appearance which gives
waly to another appearance ad infinitum. Remember Hegd believesthat thereisno such thing as potentia
or exigence that does not have actud manifestation in the materid world. But everything in the physicd
world is destined to pass awvay. Insofar asit appears in the world, therefore, essence is doomed to pass
away like all other gppearances. Consequently, essence exists only insofar asit disappears.®®

In other words, Hegdl’ s understanding of essence looks forward to Lacan’ s notion of the feminine
masquerade. Wrong isthe error that the mask is hiding something and right is the understanding thet lifeis
nothing but a masquerade.

Thisdoes not mean Hegelianismisrdatividic or that it deniesobjectivetruth. Rather, it meansthat
Hegel isradicadly materidigtic. Hisrecognizesthat the entire objectiveworld isin acongtant sate of flux and
change. Everything that livesis destined to die. The universeis dynamic, not static. Thisisthe essence of
the universe.

82 As| and my co-author have noted el sewhere (Schroeder & Carlson, Essenceof Right, supra note —, at 2482)
even respected Hegel scholars have so misinterpreted this passage. See e.g. ROBERT R. WILLIAMS, HEGEL'SETHICSOF
RECOGNITION 156 (1997).

183 Hegel begins his Science of Logic with aconsideration of pure being. He finds that being, as a concept,
is self-contradictory and must go under through the logic of sublation. He does not discuss essence until over three
hundred pages later. In Carlson’s words “For Hegel, Essence is simply the negation and recollection of what was —
Being. Essence isnot Being and has no further content than that.” Carlson, Reflection, supra note —.

184 Schroeder & Carlson, Essence of Right, supra note —, at 2485.
185 Hegel describes essence as “what it is through anegativity, whichisnot alientoit but isits very own, the
infinitemovement of being.” HEGEL, Locic, supra note—, at 390. In Carlson’swords. . . when Essence manifests what

itis, it showsthatitis not. Inother words, essence erasesitself. . . . When Essence positsits own non-being, it cancels
itself. Carlson, Reflection, supra note —.
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Wrong consgts of semblance— the claim that which is mere contingent and temporary gppearance
is, in fact, necessary and eterna essence. “Wrong is thus the semblance of essence which podts itsdlf as
df-sufficient.”® |t isthe denid of the contradiction, flux and dynamism of the universe. The three types
of wrong identified by Hegd rdates to three ways different forms of semblance.

To start where Hegel ends, crime is the worgt type of semblance in that it is a complete denid of
right —in Hegd’s terminology an infinite negative judgment.X®” By denying right, the crimind is making a
damof hisown over and against theworld. Consequently, itisaradicaly self-contradictory postion. This
iswhy crimelogicdly requiresitsreversd and negation throughretribution. InHegel’ sanalysis, eech crimind
by committing a crime necessarily, albeit unconscioudly, calls for his own punishment. 2%

Deception is somewhat less culpable than crime as it pays a back-handed compliment to right. In
deception, the fraudster does not deny the existence of right, but she makesaknowingly fase clam to right
inthe hopes of ddluding her victim into acocepting the false daim™® That is, for afraud to work, the fraudster
must know ether that right exist, or that at least society and her victim believe that it does.

Civil wrong isthe least culpable form of wrong in that it is mere mistake or self-deception.*™ Civil
wrong isthe

negdtive judgment pure and smple where merdly the particular law isviolated, whilelaw in
generd is 0 far acknowledged. Such a dispute is precisely pardleled by a negative
judgment, like, Thisflower isnot red”: by which we merely deny the particular colour of
the flower, but not its colour in generd. . . 1™t

Inother words, when you commit acivil wrong you acknowledge and respect the existence of right, but are
mistakenin thinking that you are entitled to theright. Wrongisnothing but theunilaterd damto havearight.
Indeed, to Hegd all clamsto abstract rights start as civil wrongs.

Why isaclam toright awrong? Precisdly becauseitisaclam that something is. “Wrongis. . .

186 HEGEL, supra note—, at 116.

187 “IIncrime] | will thewrong and do not employ eventhe semblanceof right. . . . Thedifference between crime
and deception is that in the latter, a recognition of right is still present in the form of the action, and this is
correspondingly absent in the case of crime.” Id. at 116.

%8 1n Hegel's metaphor “The Eumenides sleep, but crime awakens them; thus the deed brings its own
retribution.” Id. at 129.

189 “In this case, the wrong is not a semblance from the point of view of right in itself; instead, what happens
isthat | create a semblance in order to deceive another person. When | deceive someone, right isfor me asemblance.”
Id. at 116. Seealso, supra note —,

170 «|f the semblanceis present only in itself and not also for itself —that is, if the wrong isin my opinion right
—thewrongisunintentional. Here, the semblance existsfrom the point of view of right, but not from my point of views.”
Id. at 116.

1 GW.F. HEGEL, HEGEL'S Loaic 238 (William Wallace trans. 1975).
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the semblance of essence which positsitsaf as sf-sufficient.”'> As| and my co-author say elsewhere:

Civil wrong, Hegel says, is to be consdered right in itsef. What is right in itself has a
determinate ground, and the wrong which | hold to beright | dso defend on some ground
or other.” In other words, acivil wrongdoer bases hisclaim of right on legd research—on
some ground in the pogtive law of gtatutes or judicia precedents. Such alegd clam,
however, isfixed and rigid—or, as Hegd says, finite. Assuch, it isnot “true’ or “right.”
The true and theright are precisaly the disappearance of such fixities “It isin the nature
of the finite and particular that it leaves room for contingencies, collisons must therefore
occur. .. ."17?

Hegd’ sexemplar of civil wrong isfirst occupation. Intheliberd “ state of nature” dl objects (other than our
bodies) are unoccupied and may be occupied by any individud. But thismeansthat eachindividud’sdam
to possess something is in conflict with the potentid clams of any other. The function of property is the
creation of legd subjectivity though mutua recognition in the creation of a common will. But a unilaterd
clam to ownership (first-occupation) is afalure to recognize the fact that it the common will thet judtifies
property isitsdf radicaly contingent and temporary — it is mere gppearance. To makeaclamisan act of
individual will that can only become aright whenanother agreestoit, changing its satusfrom individud to
common.
Prior to contract, there can only be a“collison” of competing dlaimsto right."*

Different persons may clam “possesson” of the same thing, but they have no logicd
judtification for imposing their particular will againgt each other. Insofar as any clamant
successfully excludes others from a contested object, thisis merely aresult of brute force.
All such clamsto possession are, therefore, merely gppearance, semblance. Itisonly when
persons mutualy agree to recognize each other’ s respective clams that possession can for
the first time can seen asrightful, and legd (i.e. property).t’

In Hegel’ swords:

For the parties involved, the recognition of right is bound up with their particular opposing
interests and points of view. In opposition to this semblance, yet at the same time within
the semblanceitself . . . rightinitself emergesas something represented and required. But
it appears a firgt only as an obligation, because the will is not yet present as a will which

12 HEGEL, supra note—, at 116.
173 Schroeder & Carlson, Essence of Right, supra note—, at 2502-03 (quoting HEGEL, supra note —, at 117-18).
1" HEeGEL, supra note—, at 117.

175 Schroeder & Carlson, Essence of Right, supra note —, at 2504.
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has freed itsdf from the immediacy of interest in such away thet, asa particular will, it has
the universd will asits end. Nor is it here determined as a recognized actudity of such a
kind that, when confronted with it, the partieswould have to renouncetheir particular points
of view.1"

In other words * each person willswhat isright, and each is supposed to receive only whet is right;
their wrong consists soldly in considering that what they will is right."*”” This relates to the externd and
objective (i.e. intersubjective) nature of abstract right, as opposed to moraity — understood as the
interndization and subjectifization of right — and ethica life — understood as the reconciliation of one's
subjective mordity with the objective sandards of society. When anindividua seeksto enter into acontract
to buy awidget, she does not as an empirical matter have the conscious thought “1 wish to achieve legd
subjectivity by creating a common will with another person in which we recognize each other.” Indeed, to
have such a thought would presuppose the rich inner life that does not concern the legdistic aspect of
persondity that | am cdling subjectivity.

Rather, in the redlm of contract, the individua probably thinks something like, “1 have money and
want a widget and that person can sell the widget to me” The widget owner’s reciprocd thought is
probably something like “I have awidget and want money and that person can buy my widget from me.”
Note that both of theseindividud thoughts arein and of itsalf wrongful in that they claim anon-exigent date
of affairs. Moreover, both conflict with the categorica imperative to be aperson and treat othersas person.
Rather than treating the other person as an end in her salf, each person approachesthe other asameansto
her own end (to acquire awidget or cash, respectively).

Whenthe two parties come to ameeting of the mindsin contract, however, thesetwo wrong wills,
contingently and temporarily come together to form the common will that retroactively resolvesthe problem
posed by the categoricd imperative. Each party by recognizing that the other party had aclaimto the object
to be exchanged, retroactively rights the wrong through consensus. Abdiract right is not a pre-existing
something that exidts, it istemporarily created only in the righting of the wrong of unilaterd daims. That is,
it isabstract, not necessary and pre-existing.

Note, that inthisexample, thispecific abstract “ right” isonly rightful between thetwo partiesjoined
in the common will with respect to this specific contract. Insofar as the parties dam “rights’ beyond this
their claims are wrong with respect to the rest of the world. It is only through the common will of society
expressed in pogtive law that can right thiswrong. And even poditivelaw is“wrong” insofar asit pretends
to be anything other than common law —that is, artificia, contingent and temporary.

To put this more Ssmply, rights are essentid, but essentidity is gppearance understood as mere
appearance. Any afirmative satement that arightis, or that someonehas apre-exising daimiswrongful.
Abdract right only appears retroactively through the righting of thiswrong. In other words, abstract right
isnot afact, it isan act.

176 HEGEL, supra note—, at 117.

77 1d. at 118.
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C. DoeslIntellectual Property Rights Have a Special Status as Positive L aw.

To recap, in Hegelian jurisprudence there are no naturd law rights of any kind, let done a natura
right of property. First occupation cannot serve as a judtification for any specific property claim because
damsof first occupation are civil wrongs. Nevertheess, Hege arguesthat agood society must adopt some
form of abstract right because abgiract right serves afunction in the actudization of freedom in theworld by
helping to creete that agpect of persondity that | am caling lega subjectivity. Specific property rights can
only be established and judtified through apositive law that establishes aregime of abstract right. We have
seen that Hegdl argues that it is appropriate to andyze intellectud property as aform of “true’ property
within the regime of abgiract right. The question then becomes, does Hegdian logic suggest that society
should adopt an intellectua property regime?

Some lega commentators have assumed that, because the property plays arole in the crestion of
personality then aHegelian analysis should have an especid solicitude towards the protection of intellectua
property because artistic crestions are so uniquely personal.”® This position, at first blush, seemsto be
buttressed by the fact that dthough Hegel offers an extensve exegess of property generdly in the
Philosophy of Right, copyright is one of the only specific category of property that he discusses. Aswe
have seen, some andydts go further and think that the logical implication of Hegd’'s persondity theory —
abeit onethat Hegd himsdf may not have recognized —isthat society should adopt specific rules protective
of intellectud property, such as the Continenta mora right. Once again thisis a misinterpretation of Hegel
and represents aromantic notion of persondity and artistic creetion that he completely rejects.

To put thismore strongly, this interpretation inverts Hegel’ s point. Hegel discusses copyright not
because it isunique, but precisely to rebut argumentsasto itsuniqueness. From the perspective of abstract
right, intellectua property is completely band. As Natanel notes'” earlier Continental philosophers such
as Kant and Fichte argue that copyright could not correctly be analyzed as property because of its unique
content.  In this context, it seems clear that the primary reason why Hegel discusses copyright in the
Philosophy of Right was precisdy in order to chalenge this conclusion.

To Hegd, from the forma viewpoint of abstract right, a work of art and the right to copy it, are
diginguishable from the ability to create art. That is, the creation and the right to copy the crestion, are
externa to persondiity, in the same sense asmore conventional objects of property such asgoods. They are
properly objects, understood as means to the creator’s ends, and are, therefore, properly exploited in
possession, enjoyment, and dienation. The dienation of creations and copyrights, therefore, are permitted
because they are not essentid to persondlity itsdlf.

Once again, | believethat Hegd iseven moreradical than he appearsat first blush. | think hispoint
isnot just the smplistic one of showing how copyrights are Smilar to other objects in form, despite their
content. | think thet hisimplicit point isto argue that copyrights are the exemplars of property because
of their radical externalized banality! Intellectua property isthe most abstract and externalized of
objects. That is, the very thing about intellectua property that most troubles so many property scholars—

178 See e.g. Hughes, supra note —.

17 Netanel, supra note—, at 19-20.
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itsintangibility —isto Hegd what makes it most property-like. Like a modern Hohfeldian lawyer, Hegel
emphasizes that property is a purely legd relaionship between and among lega subjects with respect to
objectsthat isdigtinct from theempirica physicd reaionsthat natural people havewith physica things Right
isnot neturd but artificid.

We can now explain why Hegel inssts that creations, and the right to copy crestions, are externa
to the subject. The objects of intelectud property have no separate natural, empirica existence They
“exigt” contingently and only insofar as, not only the creator, but other subjects, recognize them “as such.”
In another context, Lacan coined the term “extimacy” 8% which beautifully captures Hegd’s idea of
externdity. Although at one levd, we might have such aclose emotiond tieto our creationsthat they seem
internd or intimateto ourselves, infact, they only exist ascreetions at the moment that we communicatethem
to another. | might have an idea for a painting or, more prosaicaly, alaw review article, but it does not
comeinto existence“assuch” until | expressitinaway that isintersubjectively recognizable by others. That
is, theidea of the painting is not a painting until it is painted, and the idea of an aticle is not an article until
it iswritten. Even contemporary “conceptud art” which is not intended ever to be manifested in aphysicd
formdoesnot exist asart until the artist communicates (whether ordly, in writing or otherwise) the concept
to at least one other subject. Consequently, that which seems intimate, in fact, only comes into being the
moment when it is externdized — in Lacan’ s terms, when it becomes extimate.

As an extimate externalized object, art can properly serve asthe meansto the owner’sends. This
means that the romantic misinterpretation of copyright as unique and in need of especid protection in fact,
would lead to very un-Hegdian view that copyright is not a full form of property. That is, the romantic
assumes that, because artistic creations are so closely related to the creators persondity (i.e. they are
intimate), society should protect rights of possession at the expense of powersof dienation such asthemora
right thet gives an artist some control over theintegrity of hiscregtion even after itissold. But thistreatsthe
crestion not purely as a means, but partidly as an end — an extension of the artist hersdf. By definition, if
the art isan end it cannot serve as an object and cannot rightfully be subjected to the regime of property.

Thelogic of property is only consummated in the cregtion of the common will through mutua diendtion in
acontract that momentarily and retroactively rights the wrong of first gppropriation. Consequently, for an
object to be fully an object of property it must be a least theoreticdly fully dienable, and any object that
is not fully dienable can only be an object of apartid property regime.

Accordingly, any continued sentimental attachment of the creator to her externalized cregtions, a
the level of abstract right, is a mere fetishism that threatens to stand in the way of the crestion of legd
subjectivity! Society very well may decide that it wants to grant amord right to artists, but it cannot look
to Hegd for ajudtification. However, Hegel would acquiesce to society’s decision to do o, if society
adopted a positive law of property with respect to other objects in the economy.

D. Pragmatism and Trade Secret.

180 Jacques-AlainMiller,Extimite (Elisabeth Doisneau eds. & FrancoiseMassardier-K enney trans.),in LACANIAN
THEORY OF DISCOURSE: SUBJECT, STRUCTURE AND SOCIETY 74,81 (March Bracher, et d., trans., 1994). Lacan arguesthat
subjectivity is itself extimate in the sense that he agreed with Hegel that one can only become a subject by being
recognized as such by another subject. Consequently, that whichwefeelsismostinternal to ourselves—our very sense
of being aself —infact, only exists external to ourselves.
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Should society adopt anintellectud property regime? And if it does so, what should bethe contours
of such alaw? Hegelian logic has absolutdy nothing to say on this subject. The content of any specific
property regime can only be determined by positive law*®! and positive law is a creature of pragmatic
reasoning. Consequently, Hege can only tdl us four things: i) logic suggests that in order for society to
enable its members to actudize their freedom in the world, it should adopt a private property regime with
respect to some objects; iii) property conssts of the intersubjectively recognizable rights of possession,
enjoyment and alienation of an object, understood in the most broad and abstract sense; iii) every citizen
in society should have aminima amount of property in order to actudize her freedom (although thereisno
logica necessity for an equa distribution of wedth); and iv) intellectua property can properly betreated as
objects of property. However, so long as society establishes property rights with respect to some classes
of objects. Hegelian logic does not dictate that: a) society must adopt an intellectua property regime; or
that b) if society decides to offer some protection to intellectua property, that then it must recognize it as
property for any or al purposes.

For example, in United States v. Carpenter'® and United States v. O’ Hagan'® the U.S.
Supreme Court held that, because statel aw treated confidentia information asproperty or quasi property, '8
then it also congtituted “property” within the meaning of the Federd Wire Fraud statute and the rules
proscribing ingder trading under the federal securities trading law, respectively. Commentators have
generdly roundly criticized these cases as an unwarranted extension of dtatelaw that threatensto crimindize
ordinary contract disputes and contend that trade secrets are better analyzed in termsor contract and tort. 28
Surprisngly, a Hegedlian analysis has little to add to this debate. | say “surprisngly” because | have just
argued that state trade secret law squardly falls within Hegdl’ s understanding of property. Nevertheless, it
does not follow from the fact that the states have decided to treat trade secrets as property for some
purposes, that the state or the federa government must, or even should, treat trade secrets as property for
all purposes. Indeed, despite the fact that | frequently represented trade secret claimants while | was il
in practice, and regularly maintained on my clients behdf that trade secrets were property, | indinctively
share the concerns of critics that the Carpenter and O’ Hagan are as unwise as they are unwarranted.

181 “Rightisin general positive (a) through itsform of having validity within a[particular state] state; and this
legal authority isthe principle which underlies knowledge . . . or right, i.e. the positive science of right. (B) In terms of
content, this right acquires apositive element(alpha) through the particular national character of apeople. . . “ HEGEL,
supra note—, at 28.

182 484 U.S. 19 (1987).

183 521 U.S. 641 (1997).

18 Asothers have correctly noted before me, although | argue state trade secret law can be analyzed within
Hegelian property principles, it isfar fromclear that state legislatures and courts have interpreted them as property for
any let aloneall purposes. See supra note—. Consequently, the Supreme Court’ sdescription of statelaw issuspect on
its face. Indeed, it is telling that the Supreme Court does not cite a single state statute or case in support of its
proposition.

18 See e.g. Bone, supra note —, Chiappetta, supra note—, Posner, et al., supra note—, Coffee, supra note —.
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What types of arguments should Hegel have us consder when deciding on a specific property law
regime? He can't say anything other than that we must use pragmatic reasoning.'®® Hegd indststha his
logical method isincapable of mandating pragmatic policy decisons. If it did, it would violate the very god
of palitical philosophy — to explain how man can manifest his freedom within society. If our specific
decisons were mandated, we would not be free. Consequently, pragmatism turns out to be the corollary
to Hegdian logic.

In his discussion of copyright Hegel throws out in passng one of its traditional pragmatic
judtifications — giving the author the right to control the copying of hiswords dlowsthe author to capture the
market value of his product thereby incentivizing people to create copyrightable works.*¥” This should,
however, not beinterpreted asalogica mandate but only an example of thetype of practical argumentsthat
society might deem to congder in its discretion. Indeed, as an author, Hegel is hardly disinterested in the
subject of copyright so his ingtincts are not necessarily to be trusted. |1 would mention in passing, that,
dthough | have no ideawhat the early nineteenth century German copyright law might have been, | find it
hard to believe that the presence or absence of copyright protection had any affect on Hegd'’s scholarly
production.

These types of pragmatic arguments are familiar to anyone who has read the contemporary
intellectud property literature. They are most closely associated with the law-and-economics movement
whichexplicitly triesto quantify their andysisas cost-benefit andys's. But they candsobefoundin Lockean
rights based and romantic persondity andyses insofar as they discuss the supposed vaue and detriments
of specific policy proposas. Elsewhere, | havestrongly criticized the utilitarianism of thelaw-and-economics
movement.’® | have argued that theindtitution of private property can only bejustified in termsof rightsand
freedom not by a cost-benefit andyss. Nevertheless, in this Article | concur with legal economists that it
isappropriatefor society to baseits specific decision asto whether to recognizeintelectua property (or any
other specific claim to property) on precisdy thistype of practica consderations.

V. Conclusion.

On the one hand, Hegd’s property theory is powerful not merely because it is satisfying on a
metaphysicd level, but because its has surprisngly practica applications. Traditiond property andyss
finds many agpects of intellectud property doctrine to be mysterious and concludethat intellectua property
may not be “true’ property at dl. If one gppliesan Hegelian analys's, however, these problemsevaporate.
These supposedly troublesome rules are shown not merely consistent with property categorization, they are
explained by property andyss. Assuch, Hegelian analyss can be atool in the development of a coherent,
internaly conggtent positive law of intellectud property.

On the other hand, dthough Hegel’s property theory implicates the most elevated goas — the

18 See supra note —.

187 HeceL, supra note 99-100. Hegel mentions that this pragmatic argument can be made to support a law
against theft of any form of property.

18 See, e.g. SCHROEDER, VENUS, supra note —.
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creation of personality and the actuaization of freedom, it proves to be a complete disgppointment to the
romantic who cherishes artidtic credtivity. Hegd’s cannot be legitimately be used to bolster any argument
that society must, or even should, adopt any form of intellectua property regime.

In the end, Hegdl turns out to be an ironist like O'Henry. His story of property is a Gift of the
Magi to romantics, goringing atrick ending on his unsuspecting reader, Hegel beingswith radicd idealism
of an exdted vison of freedom, but concludes with the band pragmatism of the marketplace. Pragmatism
turns out to be the necessary corollary to idedism. Consequently, athough the Philosophy of Right
masguerades as a poison pen |etter to utlitarianiasm, it turns out to be alove letter in disguise.
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