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Prologue

|—
The Vestal and the Fasces

The fasces symbolized the majesty of Roman law. It was an axe attached to a bundle of
sticks. Consuls, emperors, and other high-ranking officials were escorted in public by lictors
bearing the fasces as the visible representation of the enforcement powers of the state.!
Offenders could be mercifully flogged with one of the sticks or justly executed with the blade.

The Vestals symbolized the sanctity of the Roman family.[2! These priestesses of the
goddess Vesta guarded the sacred hearth of Rome, 3!
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ensuring the continuing warmth, intimacy, fertility, and order of the families of individual
Romans.M!

During their thirty years of service,!®! the six Vestals were required to maintain the
strictest chastity. Impurity was punishable by premature burial.te! But unlike the holy virginity
of Christian nuns,!?! the Vestals' chastity was not a more perfect, spiritual form of life or a
reproach to matrons. Their maidenhood was not exemplary but extraordinary—a form of ritual
purity. It emphasized, through contrast, that matrimony and maternity were the norms.[8 The
Vestals dedicated themselves so that others could marry.!®! They were guardians of the
family. They officiated at fertility
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rights.[2® They guarded a ritual phallus which may have symbolized the ineffable goddess
herself.[2



The Vestals' isolated world of women may have been less a convent than a seraglio
without a visible sultan. The Vestals may have been symbolically married to the state. The
Vestal did not dress as a maiden but wore the headdress of a Roman bride, and the stola , or
dress, of a Roman matron. The Vestal's investiture ceremony—the captio , or "capture"—was
reminiscent of a Roman wedding. The state's high priest, the Pontifex Maximus, roughly
seized the initiate from her father in a mock abduction in memory of the legendary rape of the
Sabine women by the followers of Romulus.*2! He called her Amata , a mysterious name that
implied she was both captured matron and invincible maiden.[221
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The Vestals were guardians of the private yet lived a paradoxically public existence.
Unlike other priests, they lived at the temple they served.!*#1 The temple of the goddess was
built to look like an ancient Roman house, yet it was located in the center of the
marketplace.[®] It was every Roman's right freely to enter this temple by day, although men
were strictly barred from the house of the virgins at night. The Vestals attended and blessed
most important government functions.!2€l They were the repositories of the Sibylline books
containing the prophecies of Rome's future periodically consulted by the consuls and
emperors.[*Z1 They had reserved boxes at the arenas and theaters.[28]

Most mysteriously, upon their investiture these priestesses, who were paradoxically both
symbolically raped virgins and unviolated wives, were also elevated to the legal status of
men.[221 The Vestals, alone of all women, were escorted by the fasces.!2%!
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The seeming paradox posed by the juxtaposition of the symbolizations of the private and
the public as well as its eventual explanation is suggested by true and folk etymologies of the
terms the Romans used to describe them. The virgin is virgo . The rod bound to form the
fasces is virga. Vir is man. A woman who has the virtue of a man—like a Vestal—is a virago.
Fasces means "bound." Fas is divine law—that which binds man to god? The Vestal's ritual
phallus is fascinus , which means not merely the male organ but also enchantment and the
evil eye. It is the source of the English "fascination" and is obviously related to the fasces ,
but how? Clearly, we are fascinated with the phallus. When we are fascinated, are we
spellbound ?

From the standpoint of the political philosophy of G.W.F. Hegel and the psychoanalytic
theory of Jacques Lacan, the public and the private serve complementary functions and are
mutually constituting. Both the law and the virgin served as the representation of the Other,
the external object by which the Roman man was able to define himself as an acting subject—
a Roman citizen. The Vestal and the fasces cannot be separated because they are one and the
same: virgo is virga is vir ; Vesta is fascinus is fasces is fas .

I—
The Feminine and Property

This book is an encounter with Hegelian and Lacanian theory that shows that property—the
law of the marketplace—and the Feminine are both Phalluses in the technical psychoanalytic

sense of the lost

Beard notes that although in the later empire the wives of consuls or emperors were on rare occasion escorted by lictors, this was a late
development. During most of Roman history, the only other exceptions to the general rule associating the fasces with high-ranking men
concerned other female priests, and these instances were extremely rare. For example, Livia—one of the most powerful women in
Roman history—was denied her request for the fasces in her capacity as wife of Augustus. She was, however, occasionally
accompanied by lictors when officiating as chief priest of the cult of the deified Augustus. Once again, Beard argues that this masculine
moment symbolized the intentionally ambiguous sexual status of Roman priestesses which enabled them to act as the point where
human and divine meet. As | discuss in the last chapter of this book, this ambiguous transition between man and God is, in Hegelian
philosophy, the moment of sublation, and, in Lacanian psychoanalysis, the impossible Feminine. Beard, supra note 1, at 17 n.46.
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object of desire.!2tl They serve parallel functions in the creation of subjectivity as
intersubjectivity mediated by objectivity. Property, according to Hegelian philosophy, and the
Feminine, according to Lacanian psychoanalysis, are fictions we write to serve as the defining
external objects enabling us to constitute ourselves as acting subjects. By serving as objects
of exchange between subjects, property and the Feminine simultaneously enable subjects to
recognize other humans as individual subjects—they enable us to desire and be desired. This



creation of subjectivity is simultaneously the creation of the realm which Lacan called the
symbolic: law, language, and sexuality.

In other words, the reason the Vestal is always accompanied by the fasces is that, at one
moment, the Vestal is the fasces—both the Feminine and the legal regime of property are
Phallic . The binding of the virgo as virga to create the fasces is the writing of the fas —the
creation of law and subjectivity. As a consequence, the actualization of human freedom
requires not only the recognition of property rights but also the simultaneously impossible but
necessary goal of feminine emancipation.

Lacan explained how sexuality is created by the imaginary identification of the symbolic
concept of the Phallus with seemingly real biological analogues—the male organ and the
female body. I will show how a parallel conflation occurs in jurisprudence and legal doctrine—
the symbolic or legal concept of property is described through elaborate metaphors of the
penis and the virgin. This is an intuition or "abduction" which comes to us so easily as to seem
natural. Indeed as a psychoanalytic matter, we may not be capable of speaking about
property without resorting to phallic concepts.

My theory seeks to be a thoroughgoing reconstruction of both feminist and property
theory. It gives a more complex and faithful account of sexual difference than does either of
the two dominant schools of legal feminism—different-voice feminism and so-called radical
feminism—which I believe merely adopt traditional gender stereotypes. It also helps to
explain why we, as a society, tenaciously cling to certain property-law doctrines despite their
disutility, and to certain theories despite empirical evidence to the contrary.

This book is intended for lawyers as well as jurisprudes and critical the-
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orists, although different sections will no doubt appeal to different segments of my audience. I
believe that my theory is not merely of abstract jurisprudential interest. I have personally
found that my approach has been extremely useful not only in my teaching but also in my
doctrinal scholarship and in my legal practice as a commercial lawyer.[22]

Hegelian-Lacanian theory is an account not only of the structure of law but of the
unconscious thinking processes which underlie our conscious legal thinking. Like a compass, it
not only can help us locate our position when we know that we are lost, it can also
occasionally show us that we are actually heading in a direction different from where we
thought we were going. Once our position is located and our direction is reoriented, there is
no immediate use for the compass and it can be safely put away temporarily while we rely on
other markers to continue our journey. A reader of a travelogue can appreciate the resulting
description of the author's ultimate destination even if she does not know how the author got
there. She could not retrace the route and reproduce the trip—or successfully engage in a
new but similar journey—without this information, however.

Similarly, I believe that Hegelian-Lacanian theory helps us not only to determine what is
wrong with legal theories or doctrines that we intuit are faulty (such as, in my case, the so-
called bundle of sticks theory of property) but also to reevaluate and critique theories and
doctrines to which we cling because they are so intuitively attractive despite empirical
evidence to the contrary (such as the commercial law doctrine of ostensible ownership).
Hegelian-Lacanian theory helps us do this by revealing the unacknowledged, unconscious, but
implicit assumptions, metaphors, and imagery—similar to what Thomas Kuhn would call
paradigms—underlying the law. Once this initial analysis is completed, psychoanalysis, like a
compass, can be temporarily put away in favor of the familiar conscious thought process of
traditional legal analysis. Consequently, the lawyer reading this book, like the reader of the
travelogue, may appreciate my ultimate legal analysis even if he does not know or
understand the path that led me there. But he could not fully understand, reproduce, or
critique my analysis, or engage in similar analysis or critique, without this information. Let me
explain in greater detail.
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I see myself as first and last a lawyer writing about law, not a philosopher. I had a
successful practice as a finance lawyer in New York City for twelve years prior to entering
academia and continue to consult in commercial litigation. In addition to theoretical work of
the type reflected in my book, I also write highly technical commercial law doctrinal articles
aimed at the practicing attorney. All of this work is intimately related to my developing
jurisprudential theory. That is, I do not view myself as a Lacanian academic who happens to



apply her theory to law. Rather, I am a lawyer who turned to Lacan and Hegel in order better
to understand and practice law.

In my experience, law is in large part a subset of rhetoric. By this I do not mean that law
is contentless cant, nor am I making the cynical layperson's gibe that lawyers are just
sophists, or prostitutes, who can and will say anything for a buck. Rather, I mean that law is
social, it governs relationships between and among people and, therefore, must be
communicated in order to function. As such, law only exists in its expression—whether in
statute, legal opinion, or argument. Law's content is, therefore, inextricably linked to its form.
Consequently, I believe that understanding the symbolic order of language can greatly
enhance our understanding of the symbolic order of law as well as lawyering.

It has become a banal cliché to claim that selfhood is socially constructed. Probably no
expression has become so shopworn and meaningless so fast. Nevertheless, I do believe that
in our postmodern economy it is increasingly true that we define our personality in terms of
legal rights and responsibilities—that is, legal subjectivity. This can perhaps be most
graphically seen in the civil rights, women's rights, and more recently disabled and gay rights
movements where the claims of a group for social recognition and equality have been largely
played out (as the common terminology suggests) in terms of claims for legal rights. This is
just as true in areas of so-called private law which defines much of our relationships with
people other than our immediate family—such as our employers, co-workers, students,
landlords, shopkeepers, to name a few—where legal rights increasingly replace status.
Indeed, even our family relationships have an important legal component as well as emotive
and cultural ones. At least in our society, law and personality are, therefore, intimately, if not
inextricably, interconnected. This suggests both that the study of personality (i.e.,
psychoanalysis) should enrich our understanding of law and that the study of law should
enrich our understanding of personality.

Specifically, as a practicing lawyer I had long been troubled by the in-
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adequacies of the law of intangible property, most specifically the law governing security
interests in investment securities. I was particularly troubled by the continued use of what
seemed to me inappropriate and unsuccessful analogies to physical relations with tangible
property. And yet I could simultaneously neither account for the use of such analogies nor
imagine any other way of thinking about intangibles. Indeed, the very term "intangibles"
indicates how hard it is to think of intangibility except in terms of tangibility. It is this precise
problem (which is reflected in chapter 2, section II.B on ostensible-ownership theory, and in
much of my technical commercial-law scholarship) which led me to seek a way to analyze the
structure of property law, specifically, and of legal thinking, generally.

In addition, when I graduated law school in 1978, it was quite uncommon for women to
practice finance law. I found that although I was very skilled in understanding conventional
legal analysis, I also had a talent for formulating novel modes of analysis, lines of arguments,
and structures for transactions. I was conceited enough to attribute this in part to my own
creativity, but I began to think that something more was going on. As a feminist I was, not
surprisingly, intensely interested in the role of women lawyers and how this was affected by
actual or illusory gender and sexual differences. I believed that I was perceiving a marked
empirical difference in the type of imagery and metaphors which I and the few other women
lawyers I knew tended to find, at least initially, to be appropriate to describe the legal world,
on the one hand, and those initiated by my male colleagues, on the other. This is not to
suggest that male and female lawyers could not or did not understand each other after
discussion. Indeed, our success as lawyers shows the contrary. But I observed that male and
female lawyers would often join discussion from different starting places. This led me to
suspect that the problem of legal imagery and metaphors with which I had been struggling
might also be related to sexuality. This seemed consistent with my other underlying
assumptions that law is rhetorical in nature and that personality is in large part legal
subjectivity. That women and men tend to speak differently as an empirical matter is a
phenomenon widely recognized among linguists, although there is substantial disagreement
as to the essential nature of these differences, let alone their cause. Nevertheless, I believed
that the differences I perceived in masculine and feminine legal rhetoric did not follow
traditional sexual stereotypes such as the cliché, embraced by different-voice feminists, that
women think more in terms of relationship and men more in terms of individual rights. Not



only did I believe that traditional finance law (i.e., as practiced by men) was intensely and
expressly
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concerned with building and maintaining relationships of the type celebrated by different-
voice feminism, but I observed that I, and a large percentage of women lawyers whom I
eventually met in practice, were intensely individualistic, competitive, and self-involved.

After several years, my interest in feminism led me to explore Lacanian theory. At
around the same time, my interest in property led me to read Hegel. Eventually, I began
developing my theory of the legal nature of sexuality and the erotics of property. Law is a
practice as well as a theory, however. As the cliché goes, the proof of the pudding is in the
eating. Consequently, I set about the task of applying my analysis to a large number of
property issues. As I have stated, many of these applications appear in the book. Others I
have incorporated in my practice as an expert in the law of investment securities. I have
recently begun a new long-term project of applying my analysis to Law and Economics theory.
If the reader finds my analysis of specific legal questions covered in this book to be insightful,
then this is strong evidence (but, of course, not definitive proof) of the validity of my
approach.

As should be obvious from this Prologue, I use a lot of wordplay, including true and folk
etymologies and classical allusions. This is relatively unusual in jurisprudential writings and I
fear might be initially off-putting to some lawyers. At worst I might be accused, as Hegel
often is, of confusing puns with analysis, of finding too much significance in purely accidental
and inconsequential similarities between words and images. This argument misses the point
that in Hegelian and Lacanian theory subjectivity, law, and language are considered to be
mutually constituting. The structure of language, therefore, reflects the unconscious structure
of law and personality. As a result, the similarities identified in wordplay as well as in humor
are not always accidental; they can be serendipitous, suggesting unexpected connections
between ideas as well as words. If nothing else, I hope they are occasionally amusing,
leavening what might otherwise be a tediously dry narrative.

I proceed as follows: in chapter 1, I present the parallels between Hegelian and Lacanian
theory at a high degree of theoretical abstraction. In chapter 2, I explore the dominance of
the masculine phallic metaphor for property in American law. The masculine metaphor recalls
the imagery of the fasces. In its affirmative mode the archetype of property is expressly or
implicitly visualized as the grasping of a physical thing in one's hand like an axe. In its
negative mode, it reinstates the metaphor through simple negation and the image of the
bundle of sticks. The former privileges the masculine property element of possession and the
latter the mascu-
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line element of alienation through exchange. Using the work of a humber of prominent legal
scholars, I will first show not only how this metaphor is developed in jurisprudence but also
how it is played out in contemporary commercial law doctrine. I then return to a theoretical
analysis and argue that all of the variations on the masculine metaphor are failed attempts to
achieve immediate relations through disparagement of the Feminine in her role as the
mediatrix of subjectivity.

In chapter 3, I examine an alternate jurisprudential theory of property recently offered
by Margaret Jane Radin. I show how Radin implicitly adopts a feminine phallic metaphor in
which property is visualized in terms of the female body. Indeed, to Radin the archetype of
"personal property" is not just metaphorically but, in many cases, literally the female body as
the object of desire. At first blush, Radin might be seen as adding the feminine property
element of enjoyment missing from masculinist theory, thereby completing a single
harmonious and complete property theory. This is wrong. As Lacan showed, the masculine
and feminine positions are not opposites or complements which can together form a satisfying
whole. Each is itself a failed attempt at wholeness. Correspondingly, Radin's feminine theory
cannot be added as a corrective of the failed masculine theory of property, because it is itself
a failed attempt at a simple comprehensive account of property. It is true that in order to
further the development of (feminine) personhood, Radin seeks to protect the object of desire
from violation in the masculine regime of exchange by privileging the feminine property
element of enjoyment or jouissance . But by doing so she imagines the feminine object of
desire as a virgin—the Vestal. She silently enjoys her own feminine integrity but never



engages in the market intercourse which is necessary for subjectivity. Like the masculinist
theorists I discuss in chapter 2, she denies the Feminine her role as mediatrix of subjectivity.
As Radin's theory is based in large part on a common misreading of Hegel, I use the
opportunity of critiquing Radin to further develop my reading. I argue that my reading of
Hegel and Lacan demonstrates that the actualization of human freedom does require us to
continue the task attempted by Radin—the recognition of the feminine rights of property and
the creation of an impossible feminine subjectivity.

In chapter 4, I use my theory to analyze the Takings Clause of the U.S. Constitution. I
argue that although the Takings Clause accurately reflects that a private property regime is
necessary for the actualization of freedom, an understanding of Hegel's concepts of quality
and quantity shows it is not possible for the Takings Clause to serve its traditional function
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as the bulwark protecting private freedom from government oppression. I conclude by
arguing that this impossibility of Hegelian property reflects the impossibility of the Lacanian
Feminine which, ironically, is the condition precedent of freedom. The Woman does not exist.
She is that which cannot be constrained by the Phallic order of the symbolic. Exiled from
symbolic order of law into the real, the Feminine changes the impossible into the forbidden,
and therefore not merely possible but ethically necessary. The impossible Feminine is the
potentiality of a freedom which has not yet been actualized.

—_1 —
Hegel Avec Lacan
J.-A. Miller: . . . In short, are we to understand—Lacan against Hegel?

Lacan: What you have just said is very good, it's exactly the opposite of what Green just said to me—he came up to
me, shook my paw, at least morally, and said, the death of structuralism, you are the son of Hegel. I don't agree. I
think that in saying Lacan against Hegel, you are much closer to the truth, though of course it is not at all a
philosophical debate.

Dr. Green: The sons kill the fathers!t

|—
Introduction

A—
The Death of Property

Twentieth-century jurisprudence discovered that property, like God, was dead. Wesley
Newcomb Hohfeld revealed that the unity, tangibility, and objectivity that were property's
very essence were illusions—property was a mere phantom. Property was not a single
identifiable thing but an aggregate of parts, an arbitrary collection of legal rights. Property
was a "bundle of sticks"—a fasces .[12! Hohfeld predicted that once property is recognized as a
mere collection of other rights, it loses its distinctive quality and its essence. It therefore does
not, or at

— 2 —
least should not, exist as a meaningful legal category.!3! Moreover, he continued, the
traditional distinction between in personam rights—with respect to persons—and in rem
rights—with respect to things—is irrational. According to Hohfeld, only tangible objects can
qualify as things, but not all property rights involve tangible objects. Without objectivity,
property can only be a wraith, a myth.[#! The rabble might still believe in the old gods of
property, but the educated "specialists" now see property as vulgar superstition.t®! If the
populace could only be reeducated, then property would cease to be worshiped. This ghastly



apparition could then finally be exorcised and replaced by a logical and scientific dichotomy
between rights enforceable against specific individuals and rights enforceable against the
world.
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But if a unitary and tangible conception of property is an illusion, like Banquo's ghost, it
continues to haunt property's murderers. Those scholars who expressly claim to adopt an
analysis of property as a disaggregated bundle of sticks implicitly reinstate a unitary view of
property which places primacy on physical possession of tangible objects. As Sir James Frazer
illustrates, the murder of the mythic hero—whether it be Osiris, Tammuz, Adonis, Jesus, or
Superman—is only a precursor to his resurrection.t®! The separate sticks of property are
always tightly rebundled into the fasces.

And so I argue that property is alive and well. Most people in our society continue to hold
a strong intuitive belief that property significantly differs from other legal rights. Let us not
forget that since the "fall" of Communism in Eastern Europe and the recent official
encouragement of private markets in China, the international belief that private property is
necessary for economic development—and, at least in the West, for political freedom—is
probably stronger now than it has been in a century. Yet many legal academics who study the
situation persist in arguing either that property is dying or that the concept is incoherent, a
mere mythic presence, a contentless rhetorical trope or cynical political tool.tZ1 I fear that
these theorists risk sounding very foolish—saying that because they cannot understand the
phenomenon, it does not exist and the rest of the world is delusional or suffering from false
consciousness.®! It is time-honored practice that when we do not understand something, we
beat it with a stick. This has been property's sufferance of late.

In contradistinction, in this book I argue that Hegel's analysis explains how property is
not only coherent as a concept but logically necessary for the creation of subjectivity and the
eventual actualization of human freedom. Moreover, I demonstrate that property as an
economic and legal practice is healthy and functioning. In other words, it is mod-

— 4 —
ern property jurisprudence and doctrine, and not property itself, that is incoherent.

This phenomenon can be explained through Lacanian psychoanalysis. Modern property
theory is in the grip of what I will call a phallic metaphor. Just as we conflate the Phallic
concept of the psychic object of desire with the male organ and the female body to create the
positions of sexuality, we use metaphors of the male organ and the female body to describe
the Phallic concept of property as the legal object of desire. These seductive metaphors, and
not property, are incoherent.

The phallic notion of property is exacerbated by—or more precisely, is reflected in—the
inherent ambiguity of the word "property" in contemporary English. The word "property" is
now colloquially used to refer to the thing owned, in addition to the legal rights of
ownership.f?! Moreover, the owned thing is typically conceptualized as a physical thing—such
as a car or a wedding ring—and the right of property is typically conceptualized as physically
holding that thing. Our very terminology for nonphysical things—"intangible" or
"noncorporeal" property—reflects the presumption that tangibility and corporeality are the
norm.

Modern theorists fall into phallic conflation by describing property as both thing and right
not in terms of just any physicalist imagery but in terms of phallic imagery. Specifically,
property is metaphorically identified with seeing, holding, and wielding the male organ or
controlling, protecting, and entering the female body. Loss of property is correspondingly
imagined as mutilation or violation. The imagery of the bundle of sticks is itself a possessory
and tangible metaphor. A stick is something that one can, and stereotypically does, see and
hold in one's hand. And so, while most contemporary legal commentators dutifully intone the
insight—typically attributed to Hohfeld!*? —that property is neither a thing nor the rights of an
individual over a thing but rather a legal relationship between legal subjects, few of them
successfully or consistently resist the temptation of identifying property with the owned
object.

Moreover, the bundle-of-sticks analysis does not solve the metaphysical problems
supposedly inherent in the unitary, possessory, tangible concept of property. It merely
postpones, and thereby replicates,
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the unitary theory and its problems.[t1 If property is merely a bundle of arbitrary sticks, this
bundle consists of separate little sticks, each a separate unity with its own metaphysical
problems. These, of course, are addressed by supposing that each "stick" is itself a separate
bundle of smaller little sticks, ad infinitum . This is the classic bad infinity of "turtles all the
way down,"[12]
Consequently, the "bundle of sticks" metaphor marks a key psycho-
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analytic moment in recent property theory. Progressives plotted the murder of property. In
order to make sure it stayed dead, they disaggregated property, in the same way that the evil
god Set dismembered the corpse of the murdered god Osiris.[23! But, like Osiris's
dismemberment, property's disaggregation has not prevented its resurrection. Rather, it
enabled the resurrected god to fill the entire universe.[*#! Thanks to the "bundle of sticks"
imagery, property threatens to permeate all legal relations. That is, Hohfeld was right that a
disaggregated reconceptualization of property makes it indistinguishable from other legal
rights. He was wrong in thinking that this proved that property was illusory. It is equally
consistent with
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the conclusion that not only is property real but all legal rights must be reinterpreted in terms
of property. In Hegelian terms, property as pure nothing is the same thing as property as all-
encompassing being. Disaggregation as ceasing-to-be is also a coming-to-be. If, however, we
intuit that not all legal rights can be analyzed in terms of property, we must return to
property and identify its essence which distinguishes it from other relations.

B—
Hegel's Totality

I suggest a parallel between Hegel and Lacan which should surprise neither Hegelians nor
Lacanians. Hegel was a totalizing philosopher. He argued that the same structures and
dynamics pervade all forms of human experience. In The Philosophy of Right ,5! Hegel
described the dialectic through which a person becomes a legal, social, and political subject. A
Hegelian would expect that the formation of a person as a psychoanalytical subject would
follow the same dialectic. Hegelian philosophy purports to be a circular (or perhaps spiraling)
system. Hegel did not merely show that his conception of subjectivity logically and necessarily
developed from the application of his dialectical system. He also suggested that if one started
instead with his conception of subjectivity, one would necessarily develop a dialectical system.
This was Hegel's project in The Phenomenology of Spirit .1%€]

Lacan often acknowledged Hegel's influence on his rewriting of Freud. But he frequently
tried to distinguish himself from his intellectual forebear, as illustrated by the quotation at the
head of this chapter. I believe, however, that Lacan's "science of desire"*Z! derived as much
from the Hegelian insight that "the desire of man is the desire of the other" as it did from the
Freudian theory of the unconscious.[*8! Unlike the person hypothesized by classical liberal
philosophy, unlike the masculine stereotype
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of pop psychology and different-voice feminism, the Hegelian and Lacanian subjects are not
preexisting, self-standing, autonomous individuals seeking to maximize their utility by owning
and controlling things and people. Both Hegel and Lacan recognized that subjectivity is a
human creation—a hard-won achievement but an incomplete and imperfect one. The subject
is not autonomous but is driven by an erotic desire to be recognized by another human
being—to be desired by another person. Subjectivity can only be intersubjectivity, and this
intersubjectivity must be mediated by objectivity.

The influence of Hegel's theory of desire, as developed in The Phenomenology of Spirit in
particular, on Lacan's early work is widely recognized.*?! I am making a slightly different
point. I am arguing that Hegel continued to exert an indirect and, perhaps, unconscious
influence on Lacan throughout his life which is reflected in his late theory of feminine
sexuality. I wish to show the similarity between Lacan's account of the origin of law,
language, and sexuality and Hegel's account of the origin of law, property, and contract in
The Philosophy of Right .



The interrelationship between Hegel and Lacan goes deeper than mere similarity. If
Hegel was right that the totality of his dialectic is a logical necessity, and if I am right that the
application of Hegel's dialectic results in Lacanian theory of the psychoanalytic subject, then
one should be able to go back and reread Hegel and find the Lacanian subject already waiting
there. If Lacan is a true son of Hegel, this can only be because Hegel's Minerva was already
great with her Freudian child.

C—
The Hole in the Whole

Lacan's real is always traumatic it is a hole in discourse; Lacan said "trou-matique" [literally "hole-matic"]; in English
one

could perhaps say "no whole without a hole"? I would be inclined to translate Lacan's "pas-tout"—one of his
categories—by (w)hole.[22

See also Elizabeth Grosz, Jacques Lacan: A Feminist Introduction 64—65 (1990); Bice Benevenuto & Roger Kennedy, The Works of
Jacques Lacan: An Introduction 130 (1986); Stuart Schneiderman, Jacques Lacan: The Death of an Intellectual Hero 22, 99 (1983);
Jean-Luc Nancy & Phillipe Lacoue-LaBarthe, The Title of the Letter: A Reading of Lacan 30, 121-27 (F. Raffoul & D. Pettigrew trans.,
1992).
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One might now be tempted to argue that my comparison of Hegelian and Lacanian
subjectivity is inept because Hegel was the theorist of the "whole" and Lacan was the theorist
of the "hole."2

Hegel was, of course, a totalizing philosopher. To the casual reader this might suggest
that, even if he argued that no individual moment of subjectivity could adequately encompass
human consciousness, we have the potential to be part of an adequate whole—that is, the
totality of Geist (of which subjectivity is but one moment).221 The creation which we call the
human subject is, according to this analysis, simultaneously true as a moment of the whole
and yet false and inadequate because it is merely part of the whole.

In contrast, one might be tempted to argue that Lacan rejected Hegel's totality.[23! Like
Hegel, Lacan thought that subjectivity, or even human consciousness, standing alone, is
inadequate to the task of explaining personhood because it is only one moment of the psyche.
But unlike Hegel,

Lacan did not think that there was an adequate whole in which the inadequate subject could
participate. Lacan thought there was an unfillable hole—an unresolvable lack—at the center of
the human psyche. There is no totalizing unity with Geist . This argument distinguishes Hegel

and Lacan. For example, according to Edward S. Casey and J. Melvin Woody,

Hegelian phenomenology and Lacanian psychoanalysis part company here. For Lacan would forswear such a claim to
absolute knowledge, emphasizing that the analyst must abjure any comparable assertion of omniscience. And this is
surely not because of any modesty on Lacan's part, but because of his conviction that there is no final insight or
definitive version of truth to be had.24

Consequently, one might try to maintain that Hegel was ultimately profoundly optimistic
while Lacan remained profoundly pessimistic. The inadequacy of the Lacanian subject remains

inadequate; the creation remains mere fiction.t281 Thus,

the subjection of man to culture foredooms him to what Hegel called 'the unhappy consciousness,' the consciousness of
self as a dual-natured, merely contradictory being. Lacan reinforces Freud's grim conclusion that the contradiction is
insuperable, that history can promise no final reconciliation, no splendid synthesis, not even an arena for the
attainment of authenticity: cuttings and splittings, human lives in tatters, are all that remain in this darkened vision.2s!

That is, a Lacanian might concede that the proof of a theory of the subject is the role it
plays in the complete totalizing whole of Geist . But, insofar as there is always a hole in the
middle of any potential whole, he cannot make a claim for the essential truth of his theory by
definition .

Unfortunately, this analysis presents a misleading dichotomy between Hegel and Lacan.
It misstates Lacan's conception of the split subject as well as Hegel's conception of his
totality.

When Lacan asserted that the subject is "split," he was making precisely Hegel's point
that the subject is not the self-sufficient, atomistic individual of liberalism. Rather, subjectivity
is created in part from external forces. Whether or not the human infant has an innate
capacity for



speech and desire, this capacity can only be actualized through the relationships with other
persons and by submission to an existing symbolic order of law, language, exchange, and
sexuality. Lacan emphasizes that one implication of this process is that, at one moment, that
which is most ourselves—our subjectivity—is externally imposed upon and therefore alienated
from ourselves. This sense that part of ourselves is not ourselves but is somehow cut off from
ourselves is one aspect of what Lacan called "castration."

As we shall see, this parallels Hegel's understanding that the abstract person can only
actualize his capacity by submitting to other persons and a regime of law, exchange, and
property. These institutions are created by mankind generally but are imposed on each man
individually. Our legal subjectivity is, therefore, both internal and external to ourselves.
Consequently, even though the Hegelian concept of totality relates to the whole, the Hegelian
system is radically incomplete at the level of the individual subject, in the same way as
Lacan's is. If a Hegelian were to stay with the Lacanian at her level of analysis—that is, of the
subject—he would also present a similar picture of an incomplete, split, and radically negative
subject. On this analysis, Hegel's theory seems optimistic only in the abstract sense that one
might find intellectual satisfaction in the thought that Geist is working through the world. The
theory, however, presents a fundamentally negative image of the individual as a moment
separated from Spirit.

Moreover, Hegel's totalizing unity is a dynamic process based not only on the incomplete
negative subject but on sublation—which I shall merely introduce here but discuss in detail
later. In sublation, contradictions are not merely negated. They are also preserved. And yet
there is always implicitly an unsublated trace, a vanishing mediator, an unaccountable fourth,
which implicitly remains after the triadic operation of the dialectic.l221 The resulting whole of
sublation is, therefore, simultane-

ously contradictory. Slavoj Zizek,™™ probably the most forceful proponent of the Hegelian

influence on Lacan, insists that negativity lies at the heart of Hegel's totality:

The picture of the Hegelian system as a closed whole which assigns its proper place to every partial moment is
therefore deeply misleading. Every partial moment is, so to speak, "truncated from within", it cannot ever fully become
"itself', it cannot ever reach "its own place", it is marked with an inherent impediment, and it is this impediment which
"sets in motion" the dialectical development. The "One" of Hegel's "monism" is thus not the One of an Identity
encompassing all differences, but rather a paradoxical "One" of radical negativity which forever blocks the fulfillment of
any positive identity. The Hegelian "cunning of Reason" is to be conceived precisely against the background of this
impossible accordance of the object with its Notion; we do not destroy an object by mangling it from outside but, quite
on the contrary, by allowing it freely to evolve its potential and thus to arrive at its Truth: . . .[28

To Zizek,™™! the difference between Kant and Hegel is not, as is usually thought, that
Kant identified a hole at the center of our understanding and concluded that we were
incapable of grasping the thing-in-itself directly while Hegel developed a new form of logic
which enabled him to get to the thing-in-itself. Rather, Hegel used the same reasoning as
Kant but came to a startlingly different conclusion: the hole is part of the thing-in-itself, the
totality requires an intrinsic emptiness.[22

In this analysis, Hegel's system is like Lacan's—closure does not imply fullness. The hole
that lies at the center of the Hegelian totality is reflected in the emptiness at the heart of the
Lacanian split subject. If one finds the Lacanian subject depressing, then one should find the
Hegelian subject equally dreary. On the other hand, if the Hegelian dialectic of subjectivity
reflects the possibility of the actualization of human freedom, then one should find Lacan
similarly optimistic. I shall argue that it is precisely the negativity at the heart of the split
Lacanian subject that opens up the possibility of radical freedom. This radical negativity is the
impossible Feminine—Vesta, the hidden goddess.

The Hegelian dialectic is easily misconstrued as a crushing teleologi-

cal necessity that inexorably leads humanity forward toward union with Geist . In the political
context, the result is seen as union of the individual citizen with the state. Hegel's metaphor
for the totality of the state, "the march of God in the world, "2 can suggest foreboding
pictures of goose-stepping storm troopers to a late-twentieth-century reader. Hegel's
notorious formulation of the necessity that logic be objectified in the world—"what is rational
is actual; and what is actual is rational"®21 —can sound like a depressing combination of grim
determinism and a Panglossian defense of the status quo. These are serious misconceptions.



The progression of the dialectic is logically, but not empirically, necessary. The logic of
intellect—Geist —works its way through the world, but not necessarily in any specific,
preordained way. Any number of events, including, most importantly, the free acts of human
subjectivity, can affect the course. The lack of inevitability is, paradoxically, logically
necessitated. If, as Hegel argues, the progression of Geist is the actualization of human
freedom, then, even at its highest development in the state, there must remain a moment of
pure, free, and arbitrary subjectivity. I will argue that this moment of radical freedom which
must be created and preserved is the Feminine.

The necessity of the dialectic is retrospective rather than prospective—

it looks backward rather than forward. The retroactivity of the dialectic is reflected in Hegel's

famous metaphor in his preface to The Philosophy of Right:
When philosophy paints its grey in grey, a shape of life has grown old and cannot be rejuvenated, but only recognized,
by the grey in grey of philosophy; the owl of Minerva begins its flight only with the onset of dusk.[22!

Only at the end of the day can we retrospectively examine events. No external "natural"
standard exists by which one can judge the truth of Hegelian totality. In Hegelian philosophy,
truth claims rest on the explanatory power of the resulting whole.32

One might agree or disagree as to the similarities and consistencies between Hegel's
philosophical system and Lacan's psychoanalytical theory taken as wholes. My principal point,
however, is the similarity between two aspects of their theories which at first blush might
seem widely diverse—Hegel's theory of the role of property and Lacan's theory of the role of
the Feminine as Phallic Mother. Both theories explain the role which the exchange of the
object of desire plays in the constitution of subjectivity as intersubjectivity mediated by
objectivity.

This seemingly narrow point, however, leads us inevitably back to the broader one. Both
men believed that their respective theories of the creation of subjectivity were inextricably
linked to the rest of their theories. One cannot understand or accept this one aspect of their
theory, except in the context of the complete theoretical system of which it is an essential
part. Consequently, similarities between the Hegelian and Lacanian accounts of the creation of
subjectivity are some evidence for the propo-

sition that there is a broader, necessary consistency between their respective theoretical
systems.

And so I now turn to explications, first, of Hegel's theory of property and, second, of
Lacan's theory of the Phallus .

l—
The Hegelian Story of Property

A—
The Internalist Approach of The Philosophy of Right

Hegel introduced his theory of property in the first part of The Philosophy of Right , in which
he discusses the development of the legal subject, abstract right, and law.[2#1 These will, in
turn, lead logically, although not necessarily historically or biographically, to the development
of the family, civil society, the state, and the individual.

Hegel's initial account of property, like his account of abstract right, civil society, and the

state generally, purports to be an internal one:
To consider a thing rationally means not to bring reason to bear on the object from outside in order to work on it, for
the object is itself rational for itself.[2s1

That is, Hegel explores the rationality of property within the rhetoric of property.

This is opposed to an external or utilitarian analysis which purports to examine the
purposes property-law concepts are supposed to serve. One example of an external analysis
would be a Law and Economics or utilitarian approach which asks whether property law is
"efficient" and how
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property law can be used for "wealth maximization."2€! "Pragmatists"” on the left similarly take
an instrumentalist approach by attempting to use property concepts and rhetoric to support
any number of external social goals.2Z1 Another example of the externalist, instrumentalist
approach can be seen in certain schools of analysis of the term "property" as used in the
Takings Clause of the U.S. Constitution, which I discuss in the last chapter of this book. This
approach asks, "What concept of property best serves the purpose of protecting the individual
from the power of the state?"[28! The purpose of this analysis is not to examine the concept of
property within the "private" law of property. Rather, it is to create a definition of the word
"property" that can serve as a useful tool for the presupposed "public" law purpose of
analyzing the respective rights and powers of the state and its citizens.!2

Instrumentalist or conceptualist views tend to see property as a creature of positive law.
Any normative content in property law must, accordingly, be externally provided. Neo-
Hegelian Alan Brudner comments that these instrumentalist approaches might tell us
something about the goals the scholars want property to serve, but are not likely to tell us
very much about property per se.!?® Starting one's analysis from a presupposed arbitrary
external purpose will almost inevitably lead to disappointment when it is found that property
rules refuse to cooperate with the goals

imposed upon them.1 For example, I will show in the last chapter of this book that it is
logically impossible for property to fulfill the constitutional function assigned to it as standing
as the barrier between the individual and the state. Consequently, Brudner argues that
instrumentalist analyses are virtually destined to result in conclusions that property concepts
are "incoherent,"42! contradictory, or merely rhetorical,!#3! or otherwise requiring reform or
deserving abandonment. This approach also frequently leads to hominalism. Property itself is
seen as having no essence but merely as a title for a legal conclusion—a bundle of sticks.

The libertarian branch of liberalism tries to justify the positive law of property by
reference to a natural-law-labor theory of property. Like other classical liberal theories, this
approach presupposes the priority of the autonomous individual. As articulated by John Locke,
an individual acquires a legitimate property interest in an external object when he
commingles his own labor with it.[#4! This is, once again, an instrumentalist and externalist
theory—property serves as the boundary of the public/private distinction.#%! Contemporary
libertarian Robert Nozick argues that the only way truly to understand the political realm
(which includes an analysis of the legitimacy of the state's right to interfere with what Nozick
identifies as the individual's right to property) is by reference to some other "nonpolitical”
realm.#€! Nozick starts with a concept of the autonomous individual who is prior to the state.
He locates property rights not in positive law but in natural law—the individual is entitled to
any and all property which he acquires directly or indirectly through legitimate appropriation.
The state can be justified, therefore, only insofar as it recognizes the individual's prior
entitlement to property. Nozick's approach presumes,

rather than explains, property. Hegelians would argue that Nozick's externalist approach
might at most tell us something about his conception of nonpolitical life but is unlikely to
provide much insight into the nature of the polity or property.

Another problem frequently identified in the libertarian version of the labor theory of
value is its uneasy relationship between natural and positive law. Traditionally, liberalism has
identified authenticity with nature and the individual in opposition with artificiality, the social
contract, and the state.!Z1 On the one hand, the proponents of the labor theory justify the
legitimacy of property on the grounds of natural law—it is the inherent right of the individual.
On the other hand, they realize that for legitimate, labor-based property rights to exist, there
must be a state to enforce the rights. Otherwise, property devolves into mere physical
possession by the strongest individual—an illegitimate regime. Libertarians argue that
individuals enter into the social contract precisely to protect property rights. Moreover,
probably all modern American lawyers agree with the familiar cliché, associated with
Hohfeld,#8! that property, like all legal categories, is a relationship between and among legal
subjects. No atomistic individual could, then, have property rights which preexist the
relationships of society. Consequently, the labor theory of property implicitly presupposes the
state, and property is always already a creature of positive law—a paradox which causes
insuperable problems for classic "takings" jurisprudence under the U.S. Constitution.



The internalist analysis, in contradistinction, claims to be an attempt to examine
property law's own understanding of property law. This means it tries to determine whether
there is any internal unity and logic to property both as an abstract matter and as concretely
applied.t#l

B—
The Atrtificiality of the Subject

The Philosophy of Right is the Bildungsroman 52 of personality. It is the story of the self-
actualization of the abstract person into the complex individual located in the modern state.
The initial stage in this philosophical biography is the person's achievement of subjectivity by
being recognized as a legal subject by a person she recognizes as a legal subject. To Hegel,
subjectivity is intersubjectivity mediated by objectivity. Property serves as this initial
mediator. Although this struggle for recognition is described as a matter of necessity, this
should not suggest that we experience this process as one of cold logic.!*t1 Because the
freedom which is the essence of personality can only be actualized through recognition by
another whom we in turn recognize, we are driven by an insatiable desire for the other. To

Hegel, the search for love rules man's universe.!®21 As Michel Rosenfeld has put it:

The struggle for recognition is part of the dialectic of self-consciousness. Self-consciousness for Hegel is desire. . . .
Indeed, once it is understood that the aim of desire is the preservation of self-consciousness, then it seems logical to
conclude, as Hegel does, that self-consciousness can only achieve satisfaction in another self-consciousness. If desire
seeks to maintain identity, then self-consciousness must seek an object which provides it with recognition. And the
only ob-
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ject which can provide recognition to a self-consciousness is another self-consciousness.s21
Hegel's analysis of property and subjectivity is, therefore, desperately erotic to the point
of hysteria. We desire the objects of property not for their own sake but derivatively as means
to our true desire—the desire of and for other persons.

C—
The Presupposition of Human Nature

Perhaps the biggest problem we Americans have in understanding Hegel is that we tend to
view political philosophy through the lens of our liberal philosophical tradition. Most schools of
classical liberalism follow natural-law or intuitionist philosophies. They start from a
presupposition of the state of nature or an intuition of the good and then posit a linear,
logical, and developmental progression from this originary point. Human nature in its
hypothesized natural state is conceived as "authentic" and normatively superior to "artificial"
states. Deviations from this authenticity must be explained and justified. Specifically, if the
free individual is posited as existing in the state of nature or is intuited as the authentic mode
of being, the community and the state pose problems by definition . One of the most familiar
ways to solve this problem is by theorizing that free individuals consent to live under the state
through a real or hypothetical social contract. In other words, in liberal theory temporal order
of development of the artificial state from the natural autonomous individual has essential
normative significance for what constitutes a good or just community.

Hegelianism claims to differ from liberalism in that it does not presuppose the existence
of the subject in the sense of the autonomous individual.® This may, at first blush, seem
inconsistent with the fact that Hegel, like Kant, used the abstract concept of free will as the
starting place for his philosophy of right. Moreover, as indicated by its title, the recognition of
formal rights plays a critical role in The Philosophy

of Right , as it does in liberal political philosophy. This might suggest to a casual reader that
Hegel held that human beings begin historically or empirically as autonomous individuals
endowed with natural rights in the liberal sense of these terms. This would be a serious
misreading.



The Hegelian critique is that liberal theory risks degenerating into a truism. Liberalism
starts by presupposing that the essential human person is a pre-social, autonomous, self-
acting individual.t®8! This initial assumption or intuition identifies the social as a problem that
needs to be solved by definition . It follows that once social life has been identified as a
problem, the legitimacy of the state also becomes problematical. A libertarian, for example,
may very well be entitled to claim that he has proved that his conception of the minimal state
is the only form of government which can be legitimated as consistent with his notion of
human nature.!*¢! The problem is, Hegel believes that liberals never adequately discuss how
they originally decided on the notion of human nature which would serve as the bulwark of
their political theory. Human nature is implicitly, or explicitly, declared to be self-evident, a
matter of intuition, or otherwise in no need of explanation.

From a Hegelian viewpoint, a philosopher presupposing autonomous individualism is
equivalent to a magician sneaking the rabbit into the hat. Hegel, of course, observed the
same individualistic behavior in late-eighteenth- and early-nineteenth-century Western
societies, as did liberal

philosophers and politicians of the time. But he did not argue that this meant that the
essentially individualistic nature of humanity is self-evident, let alone pre-given. Indeed, it is
questionable if essential individualism is ever empirically observable, whether humanity is
studied sociologically (within our present culture), anthropologically (cross-culturally),
historically (within the development of our culture), biographically (with reference to the
history of our own personal lives), or psychoanalytically (with reference to the theory of the
development of psychic subjectivity). Sociologically, individuality is observed in daily
intercourse, but so are altruism, love, and communitarianism. Anthropologically, as far as we
know, human beings have always lived in familial, tribal, or other social groups and have
never lived as the solitary nomads of the primal liberal myth. As a historical matter, the
concept of the liberal individual is a recent development of Western thought. Even if it has
roots in classical philosophy and Christian theology, the individual as we know it today was
only fully described in the so-called Enlightenment. Biographically, we are not born
autonomous but as helpless infants totally dependent on others for all of our needs.
Consequently the private is as problematical as the public. Liberalism identifies the individual
and seeks to explain society. Hegel argues that the individual and society are equally in need
of explanation.

The Hegelian approach is not antiliberal but extra liberal. The fact that individualism is
not assumed to be pre-given in no way implies that it is illusory or unimportant. Hegel's
eventual conclusion that individualism is artificial in no way implies that it is unreal or
inessential. Hegel rejects the liberal identification of the authentic as the natural, in opposition
to the inauthentic as the artificial. Rather, as etymology indicates, that which is artificial is
made by art.I¥21 As a human creation, autonomy is an achievement, a great accomplishment
to be treasured, nurtured, and aggressively defended. Individuality is a moment in the
essential nature of the human

creator and may be logically prior to other moments of humanness, but it is not necessarily
either our initial natural state or our final self-creation.

In other words, Hegelians would argue that it is they who truly cherish the concept of
the individual, while liberals take individuality and individuals for granted. In addition, unlike
liberal philosophers, Hegel does not, and cannot, resort initially to consent theory to justify
contract or property, let alone the state. He does not argue, as did Locke, that we enter into
the social contract to protect our property to which we are naturally entitled by investing our
labor into it.[*81 Nor did he argue, as did Hobbes, that property was a creation of the social
contract.=

As clarified by Seyla Benhabib, social-contract theory presupposes the existence of
autonomous individuals capable of entering into, performing, and enforcing contracts.t¢? To
be the classical liberal individual and to be a person capable of entering into contractual
relationships are one and the same thing. One could say the same thing about the liberal
concept of property—property, as a legal category, requires not merely one individual who
can serve as an owner but other individuals against which the owner asserts her property
rights. If the concept of the individual is problematic, then so are property, consent, and



contract. The problem is, of course, that the autonomous individual can only express her
freedom—the ability to own property and enter into contract—in social relationships. The task
of Hegelian political philosophy and jurisprudence is precisely to explain how the individual,
property, and the ability to contract came into being.&!

To put this another way, the liberal person in the "state of nature" is by its very
definition pre-social and abstracted from all social intercourse. We

must explain, therefore, how these abstractions come to become social. It begs the question
to argue that an act of social intercourse—contract—is the origin of the institution of social
intercourse—society and property. One would be arguing that liberal society was created by
autonomous individuals who contracted to form liberal society which created the individuals
who created liberal society, and so on. Once again, the towering turtles raise their unending
heads. To put this another way, liberals presume that the abstract autonomous person is
already a subject, in the sense of a being who is capable of bearing legal rights. Hegel argues
that the abstract person is too empty a concept to sustain this burden precisely because all
legal rights are social relationships. Property serves a function in the creation of sociality by
giving the person sufficient content to bear the weight of subjectivity.!®2! Or, more accurately,
property and legal subjectivity will be mutually constituting.

D—
The Impossibility of Philosophy without Presuppositions; Sublation

In the introduction to the first chapter of his Greater Logic ,'¥31 Hegel discusses his goal of
creating a philosophy without pre-

suppositions. To put it simply, he concludes that it is impossible to begin a logical analysis
without intentionally, if tentatively, adopting presuppositions.t®! One needs an initial working
hypothesis or abduction. I have just explained that Hegel criticized other philosophers for
basing their theories on unexamined presuppositions. Does this mean that Hegel himself is
open to the same criticism despite his denials?

Hegel would argue "No." The problem with most philosophers is not that they start from
presuppositions, which is inevitable. It is that they never return to critique their initial
presuppositions. Presuppositions should only be accepted tentatively as working hypotheses
to be developed and tested. Hegel argued that his totalizing philosophy and dialectic logic of
Aufhebung (frequently translated into the dreadful English word "sublation") always turns
back on itself. This enables one not only to develop the logical consequences of a hypothesis

but also to return to and analyze the starting point—to test the hypothesis.
The essential requirement for the science of logic is not so much that the beginning be a pure immediacy, but rather
that the whole of the science be within itself a circle in which the first is also the last and the last is also the first.ss!

Sublation is a process by which internal contradictions of earlier concepts are resolved,
but not in the sense of suppressing difference. The German word aufheben means

paradoxically to preserve as well as negate.

"To sublate" [i.e., "aufheben"” ] has a twofold meaning in [German]: on the one hand it means to preserve, to
maintain, and equally it also means to cause to cease, to put an end to. Even "to preserve" includes a negative
element, namely, that something is removed from its immediacy and so from an existence which is open to external
influences, in order to preserve it. Thus what is sublated is at the same time preserved; it has only lost its immediacy
but it is not by that account annihilated.tss!

In trying to understand the dialectic, many Americans are hampered by having been
taught a crude caricature of sublation as a simplistic trinity of thesis, antithesis, and
synthesis. That is, a thesis is presented, an in-

ternal contradiction or antithesis in the original thesis is identified, and the two are resolved in
a harmonizing synthesis, which destroys all previous contradictions. This serves as a new
thesis, starting the logical process over. This formula is designed more as a means to discredit
Karl Marx (who expropriated Hegel's method) than to understand philosophy. Indeed, this is
how I was introduced to it in high school.

The problem with this description is that it suggests that sublation destroys all difference
and deviation by converting them into an oppressive compromise.!¢Z Rather, as the German



term implies, sublation preserves, as well as negates, the prior concept. Sublation is not
merely tertiary—it is quadratic.

Thesis and antithesis exist in contradiction. Through sublation these contradictions are
simultaneously resolved into synthesis so that at one moment thesis and antithesis are
revealed as identical. Yet there always remains an unmediated moment, a hard kernel of
unsublated contradiction, a phantom fourth, the trace or differance of deconstruction, that
resists mediation.[®8 That is, in sublation we have not only the thesis and antithesis and the
moment of identity of synthesis, but also simultaneously the moment of difference which
resists sublation.

In sublation the difference identified in the earlier stage is always preserved because it is
always a necessary moment in the development of the later. To gussy it up with more
fashionable terminology, the earlier concept is at one moment always already the subsequent
concept, but simultaneously the very existence of the latter concept requires that the earlier
concept is not yet the later concept.

Sublation (i.e., synthesis) can never destroy the differentiation between self and other
(thesis and antithesis) precisely because sublation is the recognition that at one moment self
and other are truly the same while at another moment they are truly different. Moreover, the
moment of identity is itself different from the self-identity of self and other. In other words, in
the differentiation of self and other, identity is a possibility. It is through sublation that the
possibility of identity is actualized. But at

the same time, self and other must remain differentiated in order for actualization to remain
possible. Hence Hegel's famous slogan of "the identity of identity and non-identity. "¢

This is a necessary result of the circularity of the dialectic. Although worded in terms of
the proactive resolution of what initially appeared to be contradictions into an implicit and
inevitable whole, sublation is simultaneously the retroactive breakdown of what initially
appeared as a harmonious whole into unresolved inherent contradiction.tz?!

E—
The Tentative Presupposition

1—
Hegel V. Liberalism
As a theoretical matter, Hegel's logic should eventually result in the same totalizing whole
regardless of where one chooses to start. As a practical matter, however, one has to start
somewhere.[?! For practical reasons, some starting points are more productive than others.
Hegel's chosen starting place for the Logic is pure being .21 The starting place chosen for The
Philosophy of Right is the most abstract concept of selfhood which he calls "absolutely free
will" —that which is an end in itself, and is not the means to some other entity's end.!Z2! The
fact that he logically derives the notions of property and abstract right from the notion of the
absolutely free will before he derives the notion of the family does not mean that he thinks
ancient human beings actually developed commercial and contractual relationships before
they adopted the affective relationships of family.[Z% He is not taking the liberal position that
the free individual is prior to society. Indeed, the autonomous individual of liberalism was only
recognized relatively late as a historical matter.

It is true that in his analysis as a logical starting place, Hegel did start

with a creature bearing a strong family resemblance to liberalism's abstract individual. This
may be, in part, because Hegel needed to address liberalism directly and immediately, as the
foremost political philosophy of the time. But Hegel's dialectic is too generous ever to try to
prove that his philosophical predecessors were simply wrong. Hegel agreed with Kant that
there are reasons to begin one's consideration of a concept with its simplest, most universal,
primitive, immediate, and minimal—and therefore least adequate—manifestation. If one
wishes to study mankind generally—to make a universal statement as to human nature—
there are advantages to abstracting down to the lowest common denominator.!z21 Hegel then
builds upward to show how the more adequate, complex, and fully developed concept is
already logically inherent in the more primitive.



Consequently, Hegel might be said to have started with liberalism and accepted that it
contains a true if inadequate moment. His point was to show that liberalism's theory of the
person was only partial. Accordingly, it logically and necessarily already includes its negation
which will lead to the development of a more adequate concept of the person. If liberals start,
and end, with the abstract, autonomous individual, Hegel starts with the autonomous
individual, continues through a more complex notion of the subject, and ends with the rich
concept of the individual in a state. As I have said, liberalism assumes that the abstract
person is already a subject, whereas Hegel argues that the abstract person cannot yet

perform this role. As Alan Brudner writes:

Our account of property law thus takes as its starting-point personality, conceived initially in the quite insular,
decontextualized, and disembodied manner just described. It begins with this abstract self not because it aligns itself
with a particular ideology for which this self is an unexamined prejudice, but because any quest for an unconditioned
end as the foundation of right must begin with the abstraction from everything given or conditioned and hence with the
most vacuous of concepts. Any richer or more affirmative conception of the self must prove itself worthy of rights from
this starting-point, that is, through the immanent negation of abstract personality
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as the sole unconditioned reality. So, while our account of property law begins with decontextualized personality, it
does not remain there.[z8!

Or, to put it another way, liberal theory's presupposition that the individual is prior to
society gives individuality preeminent, exclusive normative import. The normative import in
Hegelian philosophy is different. Since the autonomous individual is a true moment of
personhood, the state must always preserve and respect individualistic abstract rights.
However, insofar as there are also other true moments of personhood, the state can and must
take other values into account as well.

2—

The Abstract Person and the Kantian Construct

As a nineteenth-century German, Hegel could not have done otherwise than to start his
political analysis from the version of liberalism developed by Immanuel Kant,ZZ! rather than
those more familiar to American lawyers developed by John Locke, Thomas Hobbes, Jean-
Jacques Rousseau, and Jeremy Bentham. Nevertheless, Hegel is relevant to American
jurisprudence in that all of these theories share the notion of authentic human nature as
containing elements of autonomy, self-standing individualism, and a natural right to negative
liberty. Kant is an excellent starting point for the critique of liberalism precisely because he
takes this shared notion of the autonomous individual in the state of nature to its logical
extreme.

To oversimplify, Hegel agreed with Kant that the most basic, simple, and abstract (and,
of course, least adequate) notion of what it could be to be a person is the notion of self-
consciousness as free will.[Z81 The bare minimum essence of personality which distinguishes
someone from something is "consciousness of oneself as simple, contentless self-relatedness
that is undetermined by inclination and unrestricted by anything given."[Z2!

Hegel explained the minimal concept of the abstract person as follows:
The universality of this will which is free for itself is formal universality, i.e . the will's self-conscious (but otherwise
contentless) and simple

reference to itself in its individuality. . . . [T]o this extent the subject is a person .

Personality contains in general the capacity for right and constitutes the concept and the (itself abstract) bases of
abstract hence formal right. The commandment of right is therefore: be a person and respect others as persons .18

So, even though Hegel starts with free will, he is not presuming that free will is a
necessary aspect of human nature. That can only be demonstrated retroactively through the
internal logic and consistency of the entire totalizing philosophy. That is, the primitive concept
of the abstract person is abstracted from the more developed concept of the individual living
in the state.

To be free is to be the means to one's own ends, rather than the means to the ends of
another.!®1 The Kantian construct is a totally negative notion of personhood. To be free means
not to act under compulsion. In order truly to have free will, the person can have no needs,
desires, relations, or other pathological characteristics.821 As a consequence, pure freedom is
totally arbitrary—if the person acted for a reason, it would be bound by that reason, and not
be free.[®3 The person at the start is, therefore, a pure negativity. The free person can only be



defined in terms of what it is not. "For the same reason [Grund ] of its abstractness, the
necessity of this right is limited to the negative—not to violate personality and what ensues
from personality."[&4l

To say that essence of personality is pure negativity may initially seem depressing
because in this society we tend to identify the negative as the opposite of the affirmative and,
therefore, as that which is bad. But, as I shall emphasize throughout this book, the Hegelian
concept of negativity can be seen as not just hopeful but as the very basis of human freedom.
The negative and the affirmative require each other. Pure negativity is not nothing, but pure
potentiality. It is the very possibility, and therefore ability, to grow, create, and love. And so,
as we shall explore in the next section, the abstract negative person as free will contains an
internal contradiction which sets the engine of the dialectic in motion.
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F—
The Contradictions of Personality

The problem with conceptualization of the self as absolutely free will is that it is empty,
abstract, arbitrary, and negative!®s! —it is, by definition, totally stripped of all distinguishing
characteristics. It is also, by definition, subjective (in the sense of solipsistic and
impoverished) even as it claims to be universal. But real people are not abstract. They have
content and concrete existence, experience themselves positively, and interrelate with other
people. Since subjectivity is the ability to interrelate with others through legal rights, the
empty abstract person cannot be a subject, as liberalism claims.

According to the reasoning of the dialectic, to be potential, abstract concepts must be
manifested or actualized in concrete form. This is one of the meanings of Hegel's (wrongly)
notorious assertion that "what is rational is actual, and what is actual is rational."2¢! If one
starts with the person as abstract free will, then, in order for the concept of freedom to have
"meaning"—that is, determinate being—it is logically necessary that the abstract person
become a specific, concrete individual with positive existence.

For something to be possible it must be actualized—the failure of something eventually
to become actualized means, in retrospect, that it had not been, in fact, possible. Something
only retroactively becomes potential once it has already been fulfilled. This is why the abstract
person as free will is driven to actualize its potential freedom as concrete freedom.!®Z1 But the
dialectic works the opposite way as well. The logically later concept cannot exist except for
the logical necessity of the continuance of the earlier, and the earlier cannot exist except for
the logical necessity of the possibility of the later. The later concept is actuality, but the
earlier concept is the possibility which allows it to come into being.

This concept of potentiality may initially seem opposed to our intuitions. We have a
strong sense that many things that could happen, in fact, won't. Or, to put it another way, we
feel that the fact that things turned out one way does not mean that things could not have
been different. Isn't this why we are so moved by Marlon Brando's claim in On the Waterfront
(s8] that he "could'a been a contender"?

I would argue that a more thoughtful reading of this line of dialogue shows that our
intuitions are actually in accordance with the Hegelian view. When Brando asserts that he
could have been a contender, he is not really making a claim about his abstract potentiality
sometime in the past. Rather, he is making a claim about his actuality in the present. He is
asserting a difference between the authentic internal essence of his selfhood and the illusory
external accidents of his circumstances. Hidden deep below a shabby facade of failure lies a
true noble self—the contender—only temporarily and unfairly obscured. His argument is based
on a misuse of the Hegelian dialectic of potentiality and actuality. He says, in effect, "If you
agree that I had the potential of being a contender in the past, then you must conclude that I
am in actuality a contender today despite all appearances to the contrary because potentiality
must always ripen into actuality." He is a frog asserting that he is now a prince because he
once was one.

Brando's argument is facetious precisely because he tries to apply the dialectic
prospectively. He wants us to believe in predestination. His statement strikes us as tragic, or



more accurately, pathetic, because we intuitively understand that the dialectic can only be
applied retroactively. He is deceiving himself not only about his present nobility but about his
past promise. Only now that the owl of Minerva has flown can we look back and recognize
from the fact that he is so obviously not in actuality a contender today that he never really
had the possibility of being one. It is now painfully obvious that he never had the guts. He is a
frog today, because he was only a polliwog yesterday.[8

And so the negative concept of abstract personality as free will contains contradiction

and must go under. The self-consciousness as free will

When understanding turns this "ought" against trivial external and transitory objects, against social regulations or
conditions, which very likely possess a great relative importance for a certain time and special circles, it may often be
right. In such a case the intelligent observer may meet much that fails to satisfy the general requirements of right; for
who is not acute enough to see a great deal in his own surroundings which is really far from being as it ought to be?
But such acuteness is mistaken in the conceit that, when it examines these objects and pronounces what they ought to
be, it is dealing with questions of philosophic science. The object of philosophy is the Idea: and the Idea is not so
impotent as merely to have a right or an obligation to exist without actually existing. The object of philosophy is an
actuality of which those objects, social regulations and conditions, are only the superficial outside.

on the one hand has positive existence, but on the other hand has no positive attributes and
is pure negativity.22 As such, even though the free will is on the one hand an individual, on
the other hand it is indistinguishable from all other individuals and, therefore, is not
individual.’®21 Moreover, to be truly free the person must be beyond desire; yet, as Hegel
explained in The Phenomenology of Spirit , self-consciousness as negativity is nothing but
desire.22] Self-consciousness claims to be free, but since it is totally negative, its freedom can
only be potential. It is, therefore, driven to actualize its freedom in order retroactively to
prove its claim.

In order to resolve these contradictions, the will needs to give itself content by
embodying or expressing itself somehow.!23! In order to obtain the subjectivity that will
eventually enable the person to develop into a full individual and actualize his freedom, the
abstract person needs to objectify himself. As we shall see, although the will must be
objectified to obtain positive freedom, immediate, binary object relationships will be
inadequate to this task. According to Hegelian philosophy, subjectivity is a triune
relationship—intersubjectivity mediated through objectivity. One can achieve subjectivity if
and only if one is recognized as a subject

by another person, whom one recognizes as a subject. Human beings are driven by an erotic
desire for mutual recognition.® Property is "a moment in man's struggle for recognition. "=l
Abstract personality cannot be recognized by others because it has no positive individuating
characteristics. Only through the possession and enjoyment of objects can the abstract person
become individualized and thereby recognizable as a subject. Through the exchange of
objects with another person one person can recognize another person as an acting subject
deserving of rights. And through recognition by that other person, the first person can
recognize herself as a subject capable of bearing rights. Consequently, in Hegel, subjectivity
can only be achieved in what Lacan called the "symbolic"—the social order of law and
language.

One of the steps in the will's development is property. Property is a means by which the
abstract person objectifies itself. The self as abstract will claims to be essential reality, but the
existence of external things, that is, objects, and our dependence on external reality
contradict this.t2¢! The self, therefore, needs to appropriate external objects—it must own
property.t?Zl The self becomes particularized and concrete, rather than abstract, through
ownership.28! Potentiality becomes actuality.

G—
Objectification and Objects

Before we turn to how property leads to intersubjectivity and contract, let us examine a little
more closely what Hegel meant by objectivity and ownership. This is useful because the



English translation of Hegel uses such words as "things," "objects," and "possession," which
have an unfortunate tendency to suggest the very phallic metaphor for property—the physical
holding and seeing of tangible things—that I am criticizing. Upon careful reading, however, it
becomes clear that Hegel did not hold such unsophisticated concepts.

First, I wish to remind the reader of the ambiguity of the English word "property." On the
one hand, as Hohfeld so eloquently explained, in a technical legal sense the term "property"
refers to a legal interrelationship between at least two subjects.®2! On the other hand, we also
use the word "property" to refer to the object which is the subject of the property
relationship. That is, property is both the term for the system of possession, enjoyment, and
exchange and the name of the thing possessed, enjoyed, and exchanged within this system.
In this book, I use both meanings of the word "property." When I refer to "property" as a type
of Phallus , and compare it to the Feminine, I am primarily referring to "property" as the
object of desire. When I refer to the legal regime called property, the psychoanalytic parallel
is the linguistic system of ownership and exchange called sexuality.

Second, although the word "object" in colloquial English often refers to physical things,
in philosophical and psychoanalytical discourse the term "object" refers to anything that is not
a subject, that is, that which is not itself capable of having will.[221 Hegel's definition of
"object" is logically necessitated by his starting definition of the subject as free will. The
subject is initially the will in the sense of being one's own end in oneself, rather than the
means to the ends of another. External things which themselves

have will (i.e., other human beings) cannot rightfully be objects of property. This is because
appropriation is the infusion of the will of a subject into an object.[®t1 External things which do
not have their own ends but are merely the means to the ends of another can properly serve
as objects. Objects lack the subject's capacity of self-transcendence, are not ends in
themselves, and, therefore, offer no moral resistance to their appropriation.t22l They can only
be means to the ends of a will, and therefore appropriation of property by a will is
legitimate.r03l

In other words, an object is defined as that which is not a subject. This means that if one
starts with a definition of the subject as abstract person, then a strict subject-object
distinction is a simple definitional truism at this stage (but only at this stage) in the dialectic.

All external characteristics are, then, "objects." Although tangible things can be objects,
it is not their tangibility which establishes their objectivity. Rather, it is negation by the
subject that does it. Potential "objects" of property cannot be limited to actual physical things
such as land and cattle, or even intangibles such as debts and intellectual property. Since the
concept of the object is defined in terms of what is not (i.e., the subject), anything that "can
be conceived as immediately different from free personality"*®4 can be a "thing," including
desk, apartment, bank account, and stock portfolio, as well as my talents and ideas:

Intellectual . . . accomplishments, sciences, arts, even religious observances (such as sermons, masses, prayers, and
blessings at consecrations), inventions, and the like, become objects . . . of contract; in the way they
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are bought and sold, etc., they are treated as equivalent to acknowledged things .05

Consequently, Brudner argues (correctly in my opinion) that the view expressed in much
modern jurisprudence that the dematerialization of property is a recent invention inconsistent
with, and subversive of, classic property theory is simply wrong.[€! It is wrong on a
jurisprudential basis, given the work of Hegel and others, not to mention the long history of
nontangible forms of property recognized by the common law, such as incorporeal
hereditaments.!1?Z! Indeed, as I shall discuss in chapter 2, section II.B, classical liberal
jurisprudence as reflected in Blackstone's Commentaries and classical liberal political theory
as reflected in the writings of Madison and the other Federalists both expressly adopt a
definition of the objects of property which is fundamentally the same as Hegel's. They also
include whatever is necessary for concrete personality: body, beliefs, opinions, talents, and so
on. Property includes all that is proper to man.



H—
The Elements of Property

Hegel identifies three essential elements of property: possession, enjoyment, and alienation.
For an interest to be "property," it must contain all three elements. These elements should
not, however, be confused with any specific empirical manifestation of the elements, but
should be understood as extremely abstract logical and symbolic concepts. Moreover, it does
not follow from the proposition that the concept of property necessarily contains three
elements that all legal interests either contain complete manifestations of all three elements
or lack all three com-

pletely. Some manifestations of property will be more complete and "adequate" actualizations

of the abstract possibility of the concept than others. According to Alan Brudner:

Because these conditions will be the necessary and jointly sufficient ones of an objectively valid mastery of things, they
will stand to each other not as isolated "sticks" in a "bundle," but as co-essential elements of a totality. That is to say,
they will form what are commonly called the "incidents" of ownership—the particular rights that are involved in the
notion of property. . . . Property in the full sense will be the interconnected totality of all its partial realizations. It will
be possible to distinguish, therefore, between an imperfect and a fully realized property, and therefore between
superior and inferior and superior (or relative and absolute) titles to things; and it will be possible to parcel out for
finite periods some of the constituent elements of property while keeping intact its atemporal notion, thereby making
possible the ideas of a remainder and a reversion. 108!

1—
Possession

The most rudimentary or logically "first" element of property is possessiontt?? —the
intersubjectively recognizable identification of a characteristic (object) to a specific person
(subject). Possession is the most primitive element of property as an empirical matter in that
one can have a right of possession of an object without any right of enjoyment or alienation,
as in a simple bailment, 1% but in order to enjoy or alienate an object one must first have
some rudimentary right to possess it. To have possession of something is to have "external
power over" it so that the will is embodied in it.[*22] Possession is "man's physical and
anthropological capacity to appropriate externality for human purposes."[t12]

By referring to possession, Hegel did not mean physical, sensuous holding. Even though
the German word "Besitz " as well as its English cognate carry unfortunate physicalist
connotations, both words are more accurately defined as "occupancy" or "ownership."[23]
Indeed, the English word might be even less physicalist than the German used by Hegel.

"Besitz " is derived from the same root as "Sitz " (sitting or seat) and implies occupancy
in the sense of the place one physically sits or camps. German mythographer Erich Neumann
suggests that the concept of possession as sitting derives from the nomadic nature of ancient
German tribes who only temporarily possessed any specific piece of land by camping.*4 The
English word "possession," on the other hand, derives from a root meaning "power" and is
etymologically related to such concepts as possibility and potency.[*t31 In this light, possession
relates not to physicality per se but to the power of the subject with respect to objects and
other subjects. Consequently, in chapter 2, section II.B.3, I suggest that if I were granted the
privilege of drafting the terminology of property from scratch, I might prefer the term
"objectification" to convey the Hegelian concept of possession.

Hegel's definition of possession follows from his realization that the "objects" of property

are not necessarily, or even archetypically, tangible.
Given the qualitative differences between natural objects, there are infinitely varied senses in which one can take
control and possession of them, and doing so is subject to equally varied kinds of limitation and contingency.[116l

Nor, by "rudimentary," did he imply that the concept of property originated historically in
the physical possession of tangibles, and expanded to include other interests by analogy and
metaphor. Property originates in the internal necessity of the will.

Physical custody is, therefore, merely one possible way for possession to be actualized.
This follows from the recognition that the class of objects cannot be limited to tangible things.
Indeed, because physical custody is the most determinate!*tZ! form of possession, it is the
most inadequate—a brute fact easily defeated by a brute.!*!8 For possession to serve its
function, it must be intelligible by others.



The essence of possession is thus intelligible possession. . . . As an aspect of intelligible possession, a person's
connection with the object is conceived independently of physical contingencies. Therefore, something is one's own
only if one's will should be recognized as present in the object, regardless of whether at any particular moment one has
physical possession of it.[112

Consequently, Hegel identified at least two other, and more complete, ways of taking
"possession” of an object: forming it and marking it.[2221 Forming the object is superior to
physical holding because
[t]o give form to something is the mode of taking possession most in keeping with the Idea, inasmuch as it combines
the subjective and the objective.[:2

Moreover,
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[t]laking possession by designation is the most complete mode of all, for the effect of the sign is more or less
implicit . . . in the other ways of taking possession, too. If I seize a thing or give form to it, the ultimate significance is

likewise a sign, a sign given to others in order to exclude them and to show that I have placed my will in the thing. For
the concept of the sign is that the thing does not count as what it is but as what it is meant to signify.[2221

If marking is the most complete form of possession, it is, consequently, the most
indeterminate.!23 That is, there is a considerable role to be played by positive law (whether
by statute, custom, or whatever) in specifying which modes of marking will be considered
legally cognizable in any specific society. Unlike Locke,241 Hegel did not present possession of
specific property by specific individuals as being normatively justified, but only as a logically
required starting point for the abstract person.

What does it mean, then, to recognize that an object is possessed by (assigned to) a
subject? At first blush, possession seems individualistic, but it implicitly requires the existence
of others. Property, like all legal claims, is relational in the sense that it is a set of rights and
obligations between and among legal subjects.!*251 Consequently, property cannot be a natural
right or attribute of an autonomous individual in the state of nature, as Locke insists.
Possession is not merely the objective relationship of assignment of object to a subject,
therefore. Although my property interest in an apple might include the right to possess it, in

the sense of holding it in my hand, and the right to enjoy it, in the sense of eating it, my legal
right cannot be reduced to the brute fact of my holding and eating it. A monkey can hold and
eat an apple, but it cannot own it. Possession as a legal right, as opposed to a brute fact, is
the intersubjective relationship whereby a specific object is assigned to an identifiable subject
as opposed to another subject . In other words, possession of an object by one person can
only be understood in terms of the exclusion of others from the same object.[*2¢1 But more
important, the person takes possession of property so that he can become recognizable by
other persons.

Consequently, "possession” is the intersubjective recognition that a specific object is
identified to a specific subject in the sense that the subject has some legal entitlement and
ability to exclude others from the object.[?271 [ say "some ability" because as an empirical
matter this might include different combinations of Hohfeldian rights, privileges, powers, and
immunities. The highest manifestation of this may be free and clear "ownership" by an
individual of those personal goods which are exempt property in bankruptcy—such as a
wedding ring or glass eye. That is, the owner has the right, power, and privilege to exclude
almost everyone else from these objects and the immunity from having her property interests
taken or violated by others. Most possessory rights are much more constrained. Even "fee
simple absolute" ownership of real property is not absolutely perfect possession.[128]

The Hegelian notion of possession, therefore, contains a contradiction in that it is
solipsistic but can only be understood in terms of other persons. To possess something is to
exclude others, thus possession seems to separate us. But insofar as the will was totally free
of contingency, it was already separate. Possession, therefore, reflects rather than causes
separation. At the same time, possession is dependent on other persons. The element of
possession—the intersubjectively recognizable identification of an object to a subject—
therefore presupposes the existence of another

subject who can recognize this identification. This means that possession is separate but
contains the promise of relationship.



2—

Enjoyment

The next element of property is use—or what I prefer to call the "enjoyment"—of property.
Standing alone, possession cannot achieve the person's goal of recognition because mere
identification of an object to a person looks the same to an outside observer as identification
of the object with the person. Passive owner is confused with owned object. In enjoyment,
the person actively relates to the object. By using the object, the will actualizes the fact that

the object is a means to the person's ends.

[T]he thing, as negative in itself, exists only and serves it.—Use is the realization of my need through the alteration,
destruction, or consumption of the thing, whose selfless nature is thereby revealed and which thus fulfills its
destiny.[1221

What constitutes "use" or enjoyment will depend on the actual object.[*29 Just as
possession should not be equated with physical custody, enjoyment cannot be limited to
sensuous consumption. The nature of the right of enjoyment varies with the type of object
involved. A tomato can be eaten, but one can also admire its beautiful color or fragrance or
even use it as a weapon by throwing it at some politician. Although during the term of a
lease, the lessee has the right to sensuous exploitation of the leased object, the lessor also
retains a right of enjoyment in the form of economic exploitation (i.e., the right to rent).
Enjoyment is often conflated with possession in the sense of physical custody, because one
frequently, or even usually, needs to be in immediate physical contact with, or at least close
proximity to, a tangible object in order to enjoy it. But even in the case of tangible goods, the
rights of possession and enjoyment are distinguishable. As reflected in the cliché that you
can't have your cake and eat it too, it is often the case that enjoyment destroys the object of
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desire and, therefore, also destroys the other two property elements. Consumption is the
ultimate form of enjoyment.

Enjoyment is the most solipsistic element of property, in that the subject turns inward to
the object and away from other subjects. Enjoyment, standing alone, is, therefore, also
inadequate. The danger of enjoyment is dependence on the object.[*3t Rather than being the
means to her own ends (the definition of freedom), the person risks becoming subjected to
the ends of the object. Because the enjoyer only has positive existence through enjoyment of
her object, she is an addict who is a slave to, and lives only for, the object. This is
inconsistent with the free nature of the person and with the function of property to actualize
that freedom. So long as the person remains fascinated—spellbound—by the enjoyment of the
object, she cannot turn to others.

Enjoyment also fails because solitary enjoyment implicitly presupposes the existence of
others who must be excluded so that the object can be enjoyed,*22 and who must observe if
property is to fulfill its purpose. But without mutual recognition the enjoyer remains virgin and
sterile, while the observer is reduced to perverse voyeurism. Moreover, to say that enjoyment
presupposes exclusion is only another way to say that possession is the most primitive
element of property. That is, although it is possible to have the naked right of possession
(exclusion) without also having a right to enjoyment, it is hard to imagine having any right to
enjoyment without first having some minimal right of possession.

Enjoyment is intersubjective not just because the mutual enjoyment of the same object
by two different subjects can be inconsistent, but because one's enjoyment of one's own
object can hinder or even preclude the ability of another to enjoy his own object. To give an
easy example, even rabid libertarians would probably agree that society can legitimately limit
the rights of car owners to enjoy their cars by driving them on the sidewalk because that
would interfere with the rights of pedestrians to enjoy their bodily integrity. Another example
is environmental nuisances. A factory owner's enjoyment of his object by exploiting its
productive capacity and incidentally polluting the underlying aquifers can interfere with

a neighbor's ability to enjoy her water.[23 Exactly what these limitations are (i.e., what
degree of interference we will tolerate as a legal matter)*24! must be determined by practical
reasoning (i.e., positive law).

The first two elements of possession and enjoyment also reduce property to a brute fact,
mere contingency, rather than a right, in the sense of something essential to humanity.[22sl
These contradictions cannot remain. In order to actualize her freedom, the person needs to
rid herself of the enslaving object.!*2¢1 This requires the third element of property—alienation.



3—

The Triune Nature of Property

Before we continue further, it might be helpful to stop again briefly to examine where we
have been. At this point, the Hegelian conceptualization of property appears to be binary,
containing only two terms—the owning will and the owned object. But, as we have seen, this
apparently binary relationship contains contradictions. These contradictions will be resolved
through the addition of a third term—the other which recognizes the self's property interests
and in relationship to which the self can assert its objectification through property. Through
sublation, property is always already becoming a relationship between subjects, and
subjectivity can only be intersubjectivity.

In my discussions of possession and enjoyment, I have shown that intersubjectivity is
implicit and potential, but latent. It is only in alienation through exchange that it becomes
express and actualized.

One should also note that even at this point before the recognition of the third term, the
purpose of property and the three Hegelian elements of property are already implicitly and
inherently intersubjective. The Hegelian analysis contradicts modern assertions that the
Hohfeldian conception of property as relational between persons is a recent development
inconsistent with the classic view that property is a relationship between

a person and a thing.!232 It also contradicts the misinterpretation according to which Hegel
reaffirms the liberal position that property is prior to community.!*28 Rather, Hegel shows that
the liberal position is contradictory. If community presupposes property, property also
necessarily presupposes community.

This Hegelian conclusion as to the triune nature of property parallels the common-law
concept of personal property. In contemporary property law there must be a subject asserting
the property rights (possession, enjoyment, and alienation). There must be an object in which
the property rights are asserted via appropriation by the subject. And there must be at least
one third person against which the property rights are asserted.

|—

Adding the Third Term:

Alienation

Accordingly, a person can have existence in relation to another only when each side has recognizable determinate
existence through its being embodied as an owner of a thing. The relation between persons must be mediated through
external things and must consequently be a relation between persons qua owners of things. For there to be such a
relation, it must be possible for me to acquire or alienate something, not merely as an external thing, but as property—

as what already embodies the will of another. My acquiring or alienating a thing would then occur through my relation
to the other's will. This brings us to the third

phase of property, namely contract, which according to Hegel, completes its deduction.32!
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1—
Abandonment and Gift

Hegel described alienation as the third fundamental element of property.t*4? Possessory rights
tell you whom you can exclude from the object of desire. Enjoyment rights tell you what you
may do with and to your object of desire. Alienability rights tell you how to rid yourself of the
object you once desired.

We have seen how the person cannot remain in lonely enjoyment but must extricate
herself from the trap of objectivity. To understand alienation, we must return to the logic of
property as the objectification of the will: the free will is simultaneously totally universal and
totally solipsistic, and, therefore, seeks to resolve its contradictions by making itself into
something recognizable by others. Alienation enables the will to reassert its mastery over an

object through indifference.

It is possible for me to alienate my property, for it is mine only in so far as I embody my will in it. Thus, I may
abandon . . . as ownerless anything belonging to me or make it over to the will of someone else as his possession—but
only in so far as the thing . . . is external in nature.[141]



Abandonment is one way of demonstrating the nothingness of the object. But mere
abandonment cannot be enough because in property the will is attempting to objectify itself.
If the subject merely abandons the object, he destroys his objective confirmation.[2421 The
only way out of this dilemma is to achieve objective confirmation through the recognition of
the act by an equal acting subject—both subjectivity and objectivity must become
intersubjectivity.

And so simple abandonment of the object is a self-defeating retreat back into abstraction
and away from recognizability.2431 The person must, therefore, find a way of untangling
herself from the object, while simul-

taneously maintaining sufficient connection to the object to remain recognizable and enabling
her to enter into a relationship of mutual recognition by another person.

Gift is more adequate than abandonment because it more explicitly recognizes the third
term. Although superior to abandonment, gift is, surprisingly, also inadequate to this function.
Although we tend to think of gift as benevolent, the dialectic of gift is similar to the
malevolent lord/bondsman dialectic. True, in a gift the donee can recognize the donor as a
person with identifying characteristics who is indifferent to the object given and is, therefore,
free. The problem is that the donee's recognition doesn't count. This is because, in gift, the
donor treats the donee as the means to the donor's end of achieving freedom.244 The donee
does not herself exercise subjectivity in receiving the gift—she is literally the object of the
donor's affection. The donor cannot requite the donee's love precisely because he has selfishly
demanded love from her rather than helping her become lovable. The donee is a bondswoman
who can never satisfy her lord's desire for recognition.!4% How often have we seen this failed
dialectic played out in actual "love" affairs?

Since the donor does not achieve his goal of being recognized by another subject, he
also fails in achieving the subjectivity he desires. Instead of achieving the self-other
relationship of mutual recognition, the donor remains in a subject-object relationship.
Moreover, after the gift is made
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(as in abandonment), the giver is once again left without an identifying object in his
possession. He squandered his object in a failed attempt at recognition and is once again left
unrecognizable.

2—

Exchange

The only way of making a person lovable is to love her—recognize her as a subject worthy of
recognition. As Lacan explained, love must precede lovability.[*4€1 To love is, precisely, to see
in someone more than she is. This results in the alchemy in which the beloved is able to give
back to the lover that which she doesn't have.!*471 It is only at the moment when she, whom I
now recognize as a subject, in turn recognizes me as a subject, that I truly know myself as
"I."[1981 She is my mirror, and I am hers. In exchange—contract!*#?! —one person does not
give an object to the other; two persons exchange objects.[*¢1 Not only is the first party
thereby recognized as a free subject by the counterparty, but since the counterparty is also
alienating an object, the counterparty is simultaneously recognized as a free subject by the
first party. Because in contract the two parties are briefly united in a common will—the
agreement to engage in the exchange—they share ends.[*511 Neither is reduced to the
subhuman objective level of a mere means to the ends of the other. This is the moment of
mutual recognition between subjects which can only be achieved through the mediating

object in the relationship known as property, contract, and abstract law.[252]
A person, in distinguishing himself from himself, relates himself to another person , and indeed it is only as owners of
property that the two per-
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sons really exist for each other. Their identity in themselves acquires existence . . . through the transference of the
property of the one to the other by common will and with due respect for the rights of both—that is, by contract .53

Law is essential to this dialectic because it is only by being accorded rights that a person
obtains the dignity of a subject who is capable of bearing rights. Law, contract, and the legal
subject who is capable of contract are mutually self-constituting. The abstract person creates
rights not so he can immediately claim them for himself, but in order to accord them to the



other in order to bestow on her the dignity of subjectivity so that she may in turn recognize
him and return the gift of subjectivity.

Contract recognizes a moment in which two persons are united, bound together in a
common will at the same time that they recognize each other as separate individuals having
specific rights and duties. The parties to contract are simultaneously the same and different,

actualizing the identity of identity and difference.

But as the existence of the will , its existence for another can only be for the will of another person. This relation . . . of
will to will is the true distinctive ground in which freedom has its existence . This mediation whereby I no longer own
property merely by means of a thing and my subjective will, but also by means of another will, and hence within the
context of a common will, constitutes the sphere of contract .11541

And so we see, property simultaneously leads to the creation of both the contract!*%! and
the contracting person; they are mutually constituting. The object of property in this stage of
development is the external object of desire exchanged between subjects. This exchange does
more than merely enable persons to recognize each other as acting subjects. Rather, this
mutual recognition is precisely what makes us into subjects with the capacity of acting and
contracting.

For this reason, alienation—the exchange value of property—is essential to the idea of
property as a moment in the formation of personality precisely because it subordinates the
object to intersubjective rela-

tionship. Property is not about things, it is about people. True, in property people desire,
possess, and enjoy objects, but only derivatively as a means of achieving their true desire—
the desire of the other.

In most traditional liberalism, the authentic human being is the autonomous individual
supposedly encountered in a hypothesized state of nature. This liberal tenet means that
negative freedom is all that the state and other individuals can offer. To Hegel, however, this
categorical imperative is merely the bare minimum that human beings owe each other, and
fails to describe the more complex interrelations of which individuals are capable within

families and communities.
If someone is interested only in his formal right, this may be pure stubbornness, such as is often encountered in

emotionally limited people. . . . [F]or uncultured people insist most strongly on their rights, whereas those of nobler
mind seek to discover what other aspects there are to the matter . . . in question. Thus abstract right is initially a mere
possibility. . . . (156

I have been describing the Hegelian dialectic in terms of desire and love, but the
relationship achieved at the level of abstract right is only the cold impersonality of the
marketplace. But Hegel's precise point is that although the market seems cold and abstract it
is, in fact, fundamentally but potentially erotic. As its name suggests, abstract right is the
most abstract, and therefore the least adequate, form of human relationships.[1571
Consequently, it is only the first logical step in, and not the culmination of, the process of the
development of the personality and the actualization of freedom. This is why the last two-
thirds of The Philosophy of Right concern how abstract right is sublated into the more
adequate relationship of morality, which in turn is sublated into ethical life, thereby enabling
the development of a complex individuality within a complex society. This means that, in
contrast to utilitarian liberalism, Hegelianism refuses to analyze all human relations in terms
of economic man interacting in the marketplace.*8 This also means that, in contrast to
libertarian liberalism, property rights, although necessary, cannot be absolute. Property rights
will necessarily be limited not only by prop-
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erty's own internal limitations but by the higher requirements of morality and ethics.

J—
From Hegel to Lacan

I now explore how the Feminine serves a function in the psychoanalytic-linguistic theory of
Lacan parallel to the function of property in Hegel's theory of subject formation. At first blush,
Hegel and Lacan seem to adopt different starting places for their analyses. As we have seen,
Hegel tried to derive a philosophy without presuppositions, even as he realized that one must
tentatively adopt a working presupposition in order to start the logical process. He chose to
start with the Kantian construct—the most universal, and thereby abstract, conception of the
individual—in order to derive the development of the complex, concrete experience of actual



human beings. Hegel's description of the development of the subject and the society purports
to be logical, not literally temporal in the psychological or historical sense. The logical
necessity of the theory is retroactive, not prospective.

Lacan explored the development of the psychoanalytic subject. One might initially
assume that his starting place and ending place are given as a biographical and empirical
matter—we all start out as babies and we end up as adults.!2521 This makes the theory sound
like a temporal, biographical account based on the observation that babies are speechless but
learn to speak as children.[2% The autonomous individual of liberalism would have no place in
Lacan's theory, if for no other reason than that if he did exist, he would have no need of a
psychiatrist's couch.[61 On fur-

ther reflection, however, it becomes apparent that Lacan's theory, like Hegel's, is not
inductively derived from the observation of children and does not necessarily purport to be an
accurate description of human biography. Rather, as Lacan insists, his theory is a fiction—a
story retroactively written through abduction and dialectic logic to explain a Hegelian
conception of the person.

To Lacan, the subject is the subject of language.!*¢2! In other words, subjectivity is
intersubjectivity mediated through objectivity—just as it is in Hegelian philosophy. Human
beings are driven by an erotic desire for mutual recognition; one can achieve subjectivity if
and only if one is desired as a subject by another person whom one recognizes and desires as
a subject.!2€31 In order to become a speaking subject, the infant, like the Hegelian abstract
person, must become recognizable and recognized by another speaking subject. Through the
symbolic exchange of the Phallus as object of desire with another person—that is, language
and the law as prohibition—the person can desire the other person as a speaking and desiring
subject. And through recognition by that other person, the first person can recognize himself
as a speaking subject capable of desire.

This subject's position with respect to possession, enjoyment, and exchange of the
Phallus is sexuality. Sexuality is not, therefore, a biological function, although it is patterned
by biology.!1841 Consequently, the moment a person attains sexuality is simultaneously the
moment of creation both of subjectivity as intersubjectivity and of law as prohibition. In
Hegel,

property, subjectivity, and law were mutually constituting. In Lacan, sexuality, subjectivity,
and law are mutually constituting. Property in Hegelian philosophy, therefore, serves a
function parallel to that of the Phallus in Lacanian psychoanalysis.

Like Hegel's, Lacan's reasoning is dialectic, retroactive, and abductive, not empirical,
progressive, or inductive.!2¢%1 He does not argue, as Freud sometimes seems to have done,
that our adult sexuality is the culmination of an empirical process starting with our literal
desire to have sexual union with our mothers and to kill our fathers. Rather, the logic of
subjectivity and consciousness requires intersubjective recognition achieved through a regime
of possession, enjoyment, and exchange of an object of desire. It is only when we
retroactively try to understand this purely psychoanalytic process that we identify or conflate
the stages with actual empirical stages we have lived through. Psychoanalysis is not an
account of what the child is actually experiencing. It is, rather, the story told by the adult
looking back at his own childhood. That is, we are not the way we are because we desired our
mother, but our memory of our desire for our mother only retroactively takes on importance
because of who we are today.

—
The Lacanian Story of the Feminine

A—
Reading Lacan

The gender types described by Lacan are at least superficially consistent with contemporary
gender stereotypes—many of which are highly misogynist. I would hope that feminists and
feminist fellow travelers do not dismiss his theories out of hand because of this. I find his



account not merely provocative but evocative. In particular, I find that his typology of the
Feminine and Masculine functions much more accurately fits my experience of myself and
others than does the pop psychology of cultural feminists. Lacan does reveal a tragic,
misogynist world. But to condemn him for doing so is to kill the messenger because of the
message.[2¢¢1 A theory of misogyny is not necessarily a misogynist theory.

More important, Lacan is, probably unintentionally, subversive of the gender status quo.
I will show throughout this book that Lacan's very propositions undermine his conclusions
from within. The Masculine is supposed to be the position of subjectivity, and the Feminine
that of objectivity. The Feminine symbolizes lack—she does not exist. But it is only this radical
negativity of the Feminine which can represent the negative that is at the heart of the split
Lacanian subject. It is only this negativity which opens up a space in human existence for
desire, creation, and freedom. It is the denial of the Feminine in what Lacan called
"castration" which transforms the impossible into the merely forbidden.

Paradoxically, then, it is this impossibility of the Lacanian Feminine which creates the
possibility of Hegelian freedom. Consequently, Lacanian theory shows that the self-
actualization of human freedom requires not only property rights but feminine emancipation.
This latter requires the impossible task of going beyond the limits of castration and creating
an affirmative speaking feminine subjectivity. This is the concept of Hegelian freedom as "the
ought"—that which, according to sublative logic, is the always already and the not yet. But it
is never the now.

But we run before our horse to market.

1—
The Patriarchal Family
In reading Lacanian theory one needs to keep several things in mind. First and foremost,
Lacan's theory does not "explain" patriarchy in a scientific or causative sense. Rather, it
presupposes patriarchal family structures.!*¢Z1 | acan's method was abduction—the logic of
imagination. 268l

Abduction is the logical process by which we try to imagine possible

explanations of initially surprising phenomena. As Julia Kristeva explains, she accepts Lacan's
theory of castration as a working hypothesis because of its great explanatory power. She
compares it to the "Big Bang" theory of the birth of the universe, which cannot be directly
observed. Nevertheless, if we were to treat the story of the Phallus or the story of the Big
Bang as though it were true, then so many initially surprising things we observe about human
behavior, in the one case, or astrophysics, in the other, would no longer be surprising but
would be a matter of course.[2¢d [t is a retroactive attempt at explaining the past, as opposed
to a prospective prediction of the future. Consequently, Charles Sanders Peirce argued that
abduction was better termed "retroduction. "z

In other words, Lacan did not merely observe infants acquiring language and deduce
that conventional gender roles would inevitably develop. Rather, he observed the existence of
the patriarchal family and tried to imagine a satisfying story which might make its existence
seem understandable. This means that Lacan purports neither to show how patriarchy
originally came into being as a historical matter nor to argue that patriarchy is inevitable. At
most, it suggests the structures through which Western patriarchy, once in place, reproduces
itself.[2711

On the one hand, the theory holds out to feminists at least a theoretical possibility of
change—a rewriting of gender roles. On the other hand, Lacan's retroactive account of
patriarchy as a self-reproducing system takes seriously the crushing "reality" of the fiction of
gender roles as lived. We cannot not merely wish away unhappiness and oppression.

2—
The Artificiality of Sexuality

Lacan can be seen as retelling Hegel after Freud, or perhaps more accurately, as rewriting
Freud through Hegel.[*221 [ acan's greatest contribution to Freudian psychoana-



lytic theory may be that he moved it away from the anatomical and natural.2Z2! Freud himself
wavered between naturalistic and fictional accounts of the psyche.[*22 In his theory of "penis
envy," Freud at times came close to saying that the penis is so impressive that the mere sight
of it arouses an actual desire in little girls to want one of their own; the primal sighting (or
non-sighting) of the little girl's lack of a penis causes the little boy to fear physical castration.
The psychological experience of loss is a retroactive reinterpretation of these primal events.
The traditional Freudian theory of the oedipus complex risks becoming an assertion
concerning biological lust which is supposedly experienced by children as an empirical,
biological matter.

In contradiction:
Sexuality . . . [on Lacan's rewriting of Freud] is not, in spite of popular conceptions, governed by nature, instincts or
biology but by signification and meaning.2z8!

This signification is given by the man looking back at the child he once was.!*?¢1 Penis
envy and castration anxiety are retroactive, imaginary reinterpretations of earlier
psychoanalytic experiences of loss, rather than the other way around.[272

3—

Sexuality as Language

When Lacan speaks about "men" and "women," he is not speaking about empirically
anatomical male and female human beings.!2?8 He is, rather, referring to the "Masculine" and
the "Feminine" as psychoanalytical, or linguistic, positions which human beings must take up
to become speaking creatures. These positions are only generally associated with the

biological sexes.!*Z91 That is:

For Lacan, men and women are only ever in language ("Men and women are signifiers bound to the common usage of
language" . . . ). All speaking beings must line themselves up on one side or the other of this division, but anyone can
cross over and inscribe themselves on the opposite side from that to which they are anatomically destined.[s

To say that Lacan sought to destroy any lingering biological determinism in Freud's
theories while explaining how gender difference becomes mapped upon biological sexual
difference!?8! is not to imply that biological sexual difference does not exist or is not
important. Lacan's

point is that our experience of sexuality as speaking, conscious subjects can never be simply
reduced to our biological sex for the same reason that property cannot be reduced to our
sensuous relationship with physical things. Sexuality is artificial, and therefore authentic to
man the artist. The sexual status quo is neither natural nor inevitable in the sense that
anatomy is destiny. Nevertheless, Lacan hypothesizes a mechanism by which a sexual status
quo—once in place—maintains its position.

Male superiority is neither biologically nor psychoanalytically true. Rather it is a fantasy.
Yet it is a fantasy in which we live.[*821 [f gender is a lie, it is a lie that we believe . We must
adopt a sex in order to become adult subjects. As we shall see, the theory holds that
identification of these psychological categories with biological analogues is practically
inevitable in our society, even if it is erroneous. Anatomy is, therefore, hardly irrelevant.
[Alnatomy is what figures in the account: for me "anatomy is not destiny," but that does not mean that anatomy does
not "figure" . . ., but it only figures (it is a sham ).1182

That is, the fictional sex we "choose" and live tends to be correlated, more or less
strongly, with our anatomical sex. Lacan captures this by using terms for his psychoanalytical
concepts, like Phallus and castration, which suggest this conflation. Consequently, a Lacanian
would deny the fashionable sex/gender distinction (which identifies the former with
anatomical difference and the latter with social difference) precisely because it presupposes
that we can tell the difference and achieve an immediate experience of the "real" of anatomy
as distinct from our imaginary and symbolic interpretations.[28l

Neither does my reading of Lacanian theory require a denial of the physical and
anatomical concept of the brain, in favor of a psychic explanation of the mind. Nor is his
linguistic theory necessarily incompatible



with theories that emphasize the physical capacity of the human brain for language.2sl
Lacan's idea is held by many philosophers of science.!!81 Human consciousness cannot
experience the physical in an unmediated way. Human beings, as speaking subjects, do not
have a direct unmediated relationship to our biological sexuality. We always filter our
experience of the physical through the orders of the real, the imaginary, and the symbolic.
The moment we are aware that we are experiencing a sensation, the second we are aware of
ourselves as differentiated from an object or sensation, our mind has mediated the experience
of the brain.[28Z1 The moment we think about our sexual experiences (let alone fantasize or
speak about them), we have already interpreted them.!88l

4—
The Anatomy of Truth

Lacan's truth about lies is a story told through metaphors of male anatomical experience. But
this leaves open the question whether other different "true" stories—perhaps feminine
stories—could be told to explain other aspects of ourselves.

This possibility, of course, is more than just a little problematical. As we shall discuss,
Lacan posits that the subject is psychologically positioned as masculine. What then could it
possibly mean to tell a feminine story if we always speak in a masculine voice?2 [t would
not be an answer merely

to attempt to tell the story of development through female anatomical metaphor.t22! Mere
negation or reversal is always a reinstatement, not a rejection, of hierarchy. In negation, the
categories of the original hierarchy are accepted, and thereby strengthened and essentialized;
one merely argues about the relative valorization of the categories. Lacan's point of the
essential antinomy of sexuality remains.22!1 If the Feminine is the position of lack (radical
negativity), then any attempt to identify positive content replicates the deluded masculine
fantasy that we can tame and dominate the Feminine by defining her.

For example, as I shall discuss, Lacan's psychoanalytical term of art Phallus is the lost
object of desire and the signifier of subjectivity. It does not designate the male organ. The
identification of the Phallus with the male

organ and the female body is, like all identification, imaginary. Lacan intentionally uses this
misleading term in order to reflect conflations retroactively made by the subject upon taking
on sexual identity and subjectivity.

Several feminists such as Grosz, Cornell, and Irigaray have, however, challenged Lacan's
claims to a neutral terminology. Is he in fact engaging in a conflation of the psychic and the
anatomical even as he denies it?*22] That is, by using terminology which invokes the
anatomical male organ to describe the object of desire, Lacan might be making the error of
describing the psyche through phallic (as opposed to Phallic ) metaphor. Lacan's very
terminology may not merely reflect but actually predetermine the conclusions of his analysis.
Lacan's claims of nonessentialism might degenerate into the essentialization of the Feminine
as silence. Sexuality is not biological, but biological men and women usually take up the
fantasy positions of psychic men and women: but if all is fantasy, then the fantasy we live is
the only reality. Theoretically we might be able to live another fantasy—but not in the current
world. Our current fantasy is the only reality we can know. Nevertheless, I believe Lacan's
misogynist paradox, whereby sexuality is not inevitable but always already predetermined,
precisely describes the structure of society and the impossible task facing feminism. Lacan's
terminology is not neutral. But this is because society is not.

But this seeming predestination is the inevitable effect of a retroactive dialectic. Lacan's
theory of sexuation posits its necessity only in the sense that, standing here today as adults
in this society, this is the process which must have happened . 1t is not necessary in the sense
that, from the standpoint of any empirical infant, this is the process that must happen in all
societies in all times. Theoretically the child could undergo different forms of sexuation in
different types of societies. In addition, as we shall see, the Lacanian alchemy allows us to
transform the impossible into the merely forbidden. As I shall discuss, to the Lacanian and the



Hegelian, the existence of prohibition contains within it not merely the possibility but the
ethical imperative of its transgression. It is precisely by denying feminine subjectivity that
Lacan requires it. Consequently, implicit in the Lacanian-Hegelian notion of necessity is the
possibility of reform. But we will never know whether it is really possible until we actualize it.

B—
The Real, the Imaginary, and the Symbolic

According to Lacan, we exist in the three orders of the symbolic, the imaginary, and the
real.[293

[I1n the relation of the imaginary and the real, and in the constitution of the world such as results from it, everything
depends on the position of the subject. And the position of the subject—you should know, I've been repeating it for
long enough—is essentially characterized by its place in the symbolic world, in other words in the world of speech.[124]

In one of Lacan's last seminars, he uses the metaphor of a "Borromean Knot" to describe
the relationship between these orders. This "knot" consists of three rings that are not
interlinked but are held together through overlapping.i*281 The metaphor points out that
although each ring and each realm is distinct and does not interpenetrate any other, the
whole of the knot and the psyche depends on the interrelationship between the three;

remove one, and the whole system collapses. The metaphor of the interlocking rings is also
designed to counteract the tendency to hierarchize the three regimes—placing the symbolic
realm above the imaginary, and the imaginary above the real. Another advantage of the
metaphor of rings is that it offers an alternative to the common internal-external metaphors
for human experience. A point within a ring can be described either as external to the ring or
as internal to it. Because the three rings overlap, the metaphor illustrates how (as I shall
discuss later) the object cause of desire, which Lacan calls the objet petit a , can exist in more
than one order simultaneously.

The symbolic is the order of law and language.[*2¢1 Since the Lacanian subject is the
speaking subject, subjectivity is primarily in the symbolic—law, language, symbolization, and
signification. In other words, the subject is not only the subject of language, it is also subject
to language.'*?Zl The imaginary, as its name indicates, concerns the order of nonverbal
imagery.228 It includes simple identification and differentiation of the

type of which animals are capable. Lacan's concept of the real is subtle and paradoxical. The
real is our sense of the limit to the symbolic and the imaginary—that which cannot be
captured in language or images. It is the world of impossibility, limitations, and necessity.[22
The real is pure immediacy. It is the uterine unity that collapses all distinctions not only of
people but of time and space. It is that which we feel we lose the moment we mediate our
experience through imagery or language. To speak of or visualize the real is to lose touch
with reality. Yet our sanity literally requires that we treat the real as though it were reality.[20%
We necessarily insist on a piece of the real in our symbolic and imaginary experience.[20

For some purposes it is useful, although admittedly simplistic, to say the real stands in
for the physical or "object" world preexisting outside of human consciousness and language—
that is, nature. Standing for the biological or natural, the real includes the realm of the infant
before it

develops conscioushess. Psychoanalytically, it also means all other forms of limitation of
which we do not have direct experience, including the gods and death.[202] [t is the hard kernel
that "exists when all . . . imaginary and symbolic factors are annihilated."[293]

Before I give the plot of Lacan's Bildungsroman of sexuality, let me once again
emphasize that the story I am about to tell is a retroactive re-creation of the development of
the psyche. We will speak as though the infant actually, empirically passes through three
orders of consciousness even though these orders are, in fact, mutually constituting. Lacan
retroactively imagines the infant passing successively through these orders, but as he passes
into the next order he never leaves the previous order.

This reflects the Hegelian dialectic in which each stage in the development of the subject
is sublated into the next stage. All difference is not destroyed in sublation. An unsublated



trace always remains. The "earlier" orders of psychic development, the real and the
imaginary, do not totally disappear into the order of the symbolic to form consciousness.

Indeed, the two seemingly "earlier" orders do not, in fact, preexist the symbolic—the
three are mutually constituting. Although we experience the real as that which preexists and
binds the symbolic, in fact, the real, the imaginary, and the symbolic are mutually
constituting. It is the ordering of the symbolic which walls off an outside called the real which
retroactively serves as the impossible limit to the symbolic. The impossibility of a closed
system has been familiar at least since Gddel proved that no mathematical system can be
complete. Rather its closure always depends on assumptions imposed on the system from the
outside.!224] The real is logically required by the concept of the symbolic by

the same reasoning.2%51 We retroactively abduct the existence of the real from the traces or
stains it seems to have left in the symbolic. As in Hegelian sublation, the creation of the
symbolic reveals the necessary precondition of the real and the imaginary. That is,
consciousness is a Borromean Knot of the three orders. The knot cannot exist unless there are
at least three rings to overlap.

Lacan called the process of entering the symbolic (i.e., becoming a human subject who is
capable of speech) "castration." It is the understanding that we only exist as subjects within
law and language, yet law and language are external to, and imposed on, our subjectivity. It
is reflected in our sense of being separated from a mythical, imaginary sense of unity with the
Other (associated, of course, with the uterine union with the Mother). Castration is the loss of
the mythical object of desire which is called the "Phallus” —the symbol of subjectivity.[22¢] This
separation is the creation of law which is always the law of prohibition: Thou shall not merge
back into unconscious union with the world. In the imaginary, this union is the utopian
mother-child dyad. Consequently, in modern West-

ern society this law of prohibition takes the form of the incest taboo.[2°?1 That is, the
command, "Thou shalt not merge with the real" becomes "Thou shalt not identify with the
Feminine" and, finally, "Thou shalt not sleep with your mother." Paradoxically, it is law's
prohibition and its maiming of subjectivity in castration which create not only the possibility of
but also the conditions for human growth, love, and freedom.[28! "[L]ove is a mirage that fills
over the void of the impossibility" of the relationship between the two sexes.[2%]

1—
The Opening Chapters of the Psyche's Bildungsroman
Just as Hegel "started" his analysis of property with an account of the abstract will, so Lacan
"started" with the infant. When viewed retroactively, the infant seems to exist wholly in the
order of the real. In the real, the infant has no consciousness. Its relation to the world is
immediate; it experiences itself as one with the object world, including its "Mother." Most
specifically, it has no awareness of the separation of itself and the rest of the world. As Hegel
stated, the infant has being-in-itself, mere implicit being.[2:%! At this point the infant
experiences itself and its Mother as one.

Or more precisely, it has no sense of itself as a self, and no sense of its mother as a
person.[2i Tt s, therefore, misleading to say that the infant

"experiences" union with the Mother because as soon as it starts becoming aware of
experience, it begins to be aware of itself as distinct from the Mother. Awareness is not
experience but the interpretation of experience. It is entering the mirror stage that will bring
it into Lacan's next order of existence, the imaginary.

The imaginary is the order of the image and, therefore, of identity and difference.[2t2! [t
is the order of meaning, of captivation and ensnarement.2:31 Based on mirror images, the
imaginary sees difference in terms of simple negation—the sexes are imagined to complement
each other perfectly as yin and yang, active and passive, autonomous and connected,
individualistic and nurturing, and so on. In this mirror stage, the child starts becoming aware
of itself as separate through the mediating function of sexuality.[224! This is the beginning of
the subject/object distinction.!2t51 The infant becomes aware of the Mother as Other—as
radical alterity.[2:¢l



Note that the term "Mother" means the person initially recognized by the infant as the
other, rather than his female parent. Consequently, it is sometimes written as "(M)other" by
English-speaking Lacanians. In a patriarchal family structure, this person is also usually the
child's mother in the usual sense, or a person socially recognized as a mother surrogate (i.e.,
nanny, nurse, guardian, widower, or whatever), hence the choice of terminology. The fact
that the other, as second term, is identified with

(m)other in our society (and that, as we shall see, the third term will be identified with father)
will determine the positions of sexuality.

Lacan's punning and metaphoric terminology is intentional. The infant sees its mirror —
thereby enters the image -inary—in the mirror stage .'221 It recognizes itself by seeing itself
reflected in Mother who functions as its mirror. The experience of recognition is primarily one
of vision—it sees the Mother, it sees its hand and begins to recognize parts of its body.

This concept of the Feminine as alterity has been misunderstood by so-called different-
voice feminist legal scholars, such as Robin West, who are strongly influenced by the works of
Carol Gilligan and other object-relations psychologists. On the basis of the assertion that most
empirical psychological studies of childhood have concentrated on boys, they conclude that
theories that claim to explain the development of personality, generally, are, in fact, accounts
of masculine personality, specifically. They presume from this that since mainstream theory
asserts that personality (i.e., masculinity) originates in a recognition of difference from the
Mother, then feminine personality must originate in a recognition of similarity to the mother.
From this they conclude that although men (whose development is characterized by
separation) may be the autonomous individuals of liberal philosophy, women (whose
development is characterized by connection) are more interrelated, following an ethic of care
rather than justice.281 This vision of an affirmative Feminine which is the simple negation or
mirror image of the Masculine is, as well shall see, not merely imaginary, but a masculine
fantasy. Moreover, this particular conclusion is a non sequitur which springs from a
fundamental confusion about the level of differentiation on which the theory relies.

The initial differentiation which is the starting point of Lacanian per-

sonality is the awareness that I and the Mother are not literally the same person—that is, the
ability to formulate the third person pronoun (which precedes the development of the first
person, let alone the second person). This cognitive step of recognizing the existence of
another person as different must take place before the ability to identify, let alone evaluate,
similarities to and differences from that other person. The former—mere imaginary
identification of identity and nonidentity—is purely dual in nature and must be the same for
both the girl and the boy in the mirror stage. That is, in the mirror stage, all children, male
and female, both identify with the Mother yet recognize their difference from the Mother.

Indeed, for the different-voice feminist to posit that the girl child initially recognizes her
similarity to the Mother and the boy initially recognizes his difference prior to the oedipal
stage is to presuppose a natural or biological sexual difference which does not explain the
psychoanalytic and social significance of sexuality.[2t21 The two-party mother-child dyad is an
imaginary relationship. In the imaginary, one can identify "meaning," in the sense that one
can identify that X is like or not like Y, but all meanings (i.e., differences and similarities)
have the same valorization because there is no external standard of comparison. For
example, the blue-eyed little boy would see himself as like his mother in that she has blue
eyes and different from her in that she lacks a penis, and the brown-eyed girl may see herself
different from her blue-eyed mother despite their similarity in genitalia. But neither specific
difference nor similarity could have precedence over the other.

Signification is not imaginary but symbolic. In order for a child to learn to privilege a
specific anatomic difference, he must identify a third term to serve as the basis of
comparison—what Lacan will call the Father. Consequently, the creation of sexual
differentiation cannot take place in the mirror stage but must wait until the oedipal stage.

In other words, although both different-voice feminists and Lacanians agree that
femininity is identification with the Mother and masculinity is identification away from the
Mother, their respective interpretations of



this phenomenon are wildly disparate. Different-voice feminists believe that children identify
with or away from their mother on the basis of their pre-given (i.e., natural) sexuality and
that this difference causes gender characteristics. In contradistinction, Lacanians believe that
sexuality is itself the decision to identify with or away from the mother. This decision can only
be made when the child enters into the symbolic. Accordingly, one's sexuality is not
necessarily correlated with one's biology.

Consequently, although the mirror stage is the child's first awareness of self, at this
point it can only experience itself as that which it is not.[2291 [t is not the "Other"—Lacan's
term for radical alterity, which is identified with the role of the Mother, the unconscious, and
the symbolic order.

The infant is not yet a subject, and to say the same thing, it does not yet recognize the
Mother as another subject. She is just Other. Infant and other are merely negatives,
oppositions. It is not an individual, it is not-Mother.[2211 [t can now conceive of mother in the
third person as "she" (or, perhaps at this stage, "it") but cannot yet think of itself as "I," let
alone recognize "you."

The infant during the mirror stage, existing only in the real and the imaginary, resembles
the Hegelian abstract personality—pure negativity.2221 The mirror stage is consequently both
a stage of great gain—the experience of self—and incalculable loss and violence. Since the
child has no memory of alterity prior to the mirror stage, in the imaginary the in-

fant retroactively imagines that it had once been one with Mother before the mirror stage (as
opposed to having been merely unaware of alterity). Consequently, as we shall see, when the
child enters the symbolic, he will identify his subjectivity (castration) as loss or denial of the
Feminine.

In other words, the relation between the infant and the object world, like the relationship
between the will and the object of property in possession and enjoyment, is ostensibly dual.
Because the relationship between the infant and the Mother is not yet mediated by a third
term, the infant can only imagine union as absorption and destruction of separate
personhood.[?23! This binary system is unstable and looks forward toward, and presupposes,
its own overthrow. The self in the imaginary is contradictory in the same way as property
before exchange—the infant is now both separate from and dependent on the defining Other.
This can only be resolved by the addition of a third term. Or, more accurately (as we are
looking backward over our shoulders), the third term is not added but is revealed as being
always already there. The very act of recognizing the third term is simultaneously the creation
of the imaginary binary mother-child opposition in the mirror stage and the real mother-child
union prior to the mirror stage, as necessary preconditions to the tertiary symbolic
relationship of adult sexuality.

2—
Longing in the Three Orders

Before discussing the third term, it is helpful to consider the categories of longing which
correspond to the orders of the real, the imaginary, and the symbolic: "need," "demand," and
"desire," respectively.2241 In the first stage, the infant experiences the real longing of
need.[2251 Needs are particular by definition. If one can be satisfied by a substitute, then one
didn't need the missing ob-
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ject, one only wanted it. For example, if one is dying of thirst, only drink will do. Need is
always full in the sense that it is either fulfilled or not. That is, either you need something or
you don't.

We have seen that, in the mirror stage, the realization that the Mother is Other—radical

alterity—is the start of the infant's realization of self. As a result, it not only has needs.[22¢! [t
also recognizes that it lacks!2221 —it demands of the (M)other.
Demand takes the form of the statement, "I want . . . " or the command "Give me . . . ". In Lacan's understanding, the
demand is always transitive for it is always directed to an other (usually the mother). By being articulated in language,
a language always derived and learned from the (m)other, demand is always tied to otherness.[228

Demand is not yet conscious language. It is the call to the Other.[2221 Unlike need,

demand is not full. The infant can and does demand because it is aware that it wants



something, and that there is someone else who has something which it does not have.[2
"Ask yourselves what the call represents in the field of speech. Well, it's the possibility of
refusal."2221 As a result, unlike need, demand is general. "From this point on, the particularity
of his need can only be abolished in demand, a demand which can never be satisfied, since it
is always the demand for something else."2221 That is, even if the Mother gives us everything
we ask for, we are never satisfied because we really want her love and our demand is for an
irrefutable proof

of the love. This, of course, is the inherent anxiety of deductive reasoning. No amount of
positive evidence provided by the mother can ever verify the hypothesis that "Mommy loves
baby" while every instance in which a demand is not instantly satisfied threatens to falsify it.

The infant desperately wants and demands to reexperience union with the lost Mother.
This is a terrible, violent, and frightening demand.!2231 If it and the Mother become one again,
then they will no longer be two. One must disappear.t224 The new infantile self is terrified that
it is the infant who will disappear. After all it is the Mother who is all-powerful, who has been
the source of fulfillment of its needs, and who is now the object of its demands. But if it is the
Mother who disappears, then the infant will no longer have a mirror. If the infant has no
mirror in which to see itself, will the infant disappear?!233! In the binary Mother-child
relationship, the infant is like the abstract person in enjoyment—totally dependent on the
object as other: a Mother-addict.

When the third term is added, the child enters the symbolic and becomes a subject, who,
like a Hegelian subject, desires. Desire is what is left when need is separated from demand.
"[T]he particularity of need . . . resurface[s] in the desire which develops on the edge of
demand."[23¢] Desire is sexual in that it is the creation of the linguistic categories of sexuality,
but it is a conflation to identify it with anatomical sexual urge. Lacan is talking about the
desperate Hegelian drive for recognition. "[D]esire is intrinsically inter-subjective.
Consciousness desires the desire of another to constitute it as self-consciousness. . . .
[Dlesire is thus a movement, an energy that is always transpersonal, directed to others."2371
For the subject, desire is the symbolic experiential counterpart of need and demand
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in the real and imaginary. Like demand, and unlike need, desire is always incomplete.
Desire is a fundamental lack, a hole in being that can satisfied only by one "thing"—another('s) desire. Each self-
conscious subject desires the desire of the other as its object. Its desire is to be desired by the other, its
counterpart.f2:8l

Thus
any satisfaction that might subsequently be attained will always contain this loss within it. Lacan refers to this
dimension as "desire". The baby's need can be met, its demand responded to, but its desire only exists because of the
initial failure of satisfaction. Desire persists as an effect of a primordial absence and it therefore indicates that, in this
area, there is something fundamentally impossible about satisfaction itself. It is this process that, to Lacan, lies behind
Freud's statement that "We must reckon with the possibility that something in the nature of the sexual instinct itself is
unfavorable to the realization of complete satisfaction."i2221

Just as the Hegelian abstract person desired recognition from another subject, the child
now desires that the Mother desire him. As the Hegelian person sought to possess objects so
that he could be recognized by other subjects, the Lacanian seeks to identify and possess
whatever object it is that the Mother desires.

C—
Adding the Third Term:
The Oedipal Romance

1—
Enter the Father

It is in his search for the Mother that the child encounters Father. Once again, this is not the

actual male parent but a symbolic father.
To Freud [i.e., as reinterpreted by Lacan], if psychoanalysis is phallocentric, it is because the human social order that it
perceives refracted through the individual human subject is patro-centric. To date, the father stands in the position of
the third term that must break the asocial dyadic unit of mother and child.[242

Consequently, Lacan often calls him the Name-of-the-Father.[242] Nevertheless,

empirically the role is usually filled by the male parent in the pa-



triarchal family. The sexuated positions are not the result of the actual biography of a specific
child located in an empirical family, but the signification given by society to the roles played
by family members. That is, even if one's primary caretaker is one's biological male parent,
the child will understand that our society considers him to be taking on the role of
mothering.[2#21 The symbolic Father is the lawgiver, who, as the Mother's lover, must possess
the object of desire. With the recognition of the Father, the child recognizes that the world is
not divided into the duality of infant-M(O)ther. The Father is the child's rival. The law imposed
in the Name-of-the-Father is prohibition—the incest taboo. The child may not

regain union with the Mother and may not murder the Father (i.e., the child must identify
away from the Feminine and toward the Masculine). This separation from the Mother is
experienced as the psychoanalytic concept of "castration" or permanent loss of the Phallic
Mother. As recompense for the loss of the (M)Other, the child is promised access to other
women and entrance into the society of Fathers through exchange.!2431 In order to form the
fasces of property and to write the fas of law, the virgo must become virga —bound and
carried by men.

Once a third term is introduced, the Mother is no longer merely the child's mirror, its
negation. Nor is the Father. This allows the child to start to experience himself as an
individual rather than merely not-Mother.[2441 The infant realizes that he is not the Mother's
entire life. He has a rival; she desires the Father. The child imagines that he was once whole,
in union with the Mother. Now that they are separated, by necessity, they must both be
incomplete. The Mother's incompleteness or castration is confirmed when the child observes
that his mother desires his father (or other persons filling the Father's role).[2451 He now
realizes that Mother is not the all-powerful, self-sufficient, totally Other. If she were, she
wouldn't desire.

If she desires Father, Father must be greater than she, he must have whatever object she
desires. The psychological term for this object of desire is the "Phallus."” 12481 The Phallus is one
of the Names-of-the-Father;[2421 that is, it is the universal signifier of subjectivity. The incest
taboo creates the symbolic by prohibiting the child from reuniting with the Phallic Mother. Law
as prohibition is, therefore, the denial of the Feminine.

The irony, of course, is that the child turns to the Father solely out of desire for the
Mother. The imaginary trinity of the relationship of wholeness is not Child-Mother-Father but
Child-Mother-Phallus .12281 In the symbolic, the Father is recognized solely in order to hold the
Phallus for the other two. But "sexual difference is constructed at a price."2421 The price the
Father demands for holding the Phallus is castration—the permanent loss of the Mother. This
has to be the case; if it is the Father who is holding the Phallus /Mother, obviously the child
cannot also hold it/her. The turn to the Father is, therefore, a pére-version .125%1 Consequently,
adult sexuality is, in fact, quadratic. The imaginary trinity is replaced with the symbolic trinity
of Child-Mother-Father which is haunted by the ghostly Phallus that resists sublation in the
symbolic and is exiled into the real.

In order to learn what the Phallus is, the child wants to learn what the Name-of-the-
Father is in order determine what it has that the (M)other

lacks yet desires.[251! Unfortunately, the Name-of-the-Father, the (M)other, and the Phallus
are linguistic concepts which cannot literally be seen. All the child can actually do is look at
biological fathers and see how they differ anatomically from biological mothers. In a vain
attempt to capture the real Phallus , in the imaginary the subject identifies the (real) Phallus
with something that only seems real—that is, a physical object. He conflates the penis with
the Phallus .12521 Being a subject—a person who has the Phallus and is therefore desired as a
subject by another—is confused with the empirical status of being a biologically male human
being—a person who has a penis who inspires anatomical lust in biologically female human
beings like his mother.[253

And yet, as we shall see, paradoxically, men do not escape castration. Lacan insisted on
the "universality of the process of castration as the unique path of access to desire and sexual



normativisation. . . ."2%4] Castration anxiety and penis envy are merely the masculine and
feminine response to the universal initiation right of subjectivity.

2—

Castration

As I discuss in more detail later, the Phallus thus becomes the signifier of subjectivity. But the
subject did not exist until it recognized the Phallus as signifier. That is, the Phallus is a
signifier with-

out a signified. The subject is nothing, a zero, which exists only because it is signified.
Signification—that is, the symbolic order of language—brings the fiction of subjectivity into
being by the trick of making zero count as one.!2581 Subjectivity is created when the subject
claims to have the Phallus as the signifier of subjectivity.

The child retroactively insists that the Name-of-the-Father imposes law as prohibition
against the child.[258! Castration is the "Big Bang" of subjectivity—the originary moment when
our primeval unity exploded to create the expanding universe of our split subjectivity.
Because we nostalgically long for this lost sense of wholeness which we locate in the real, we
want to reverse this process and collapse the three orders of the psyche. We retroactively try
to recapture the real by collapsing the symbolic back into it. We do this by conflating symbolic
and real concepts, by imaginary identification of physical (i.e., seemingly real) objects with
the lost objects of desire. As a result, the law of prohibition (thou shalt not merge with the
real but enter the symbolic, thou shalt deny the Feminine and identify with the Masculine) is
reimagined as the incest taboo (thou shalt neither sleep with thy mother nor murder thy
father, lest thou be castrated). The Mother is the Father's object of desire, the child may not
have her. We insist that it is the Father who castrates the child by forever separating him
from his Phallus .1257]

But this is not the case. Like the eunuch priests of the great mother goddess Cybele, we
castrate ourselves in a failed attempt to identify with and worship the Feminine. But without
the Phallus , we can never join with her. The symbolic (i.e., law as prohibition, language, and
sexuality) is necessary for desire to be created and to function. Desire is that which by
definition cannot be filled.2%81 The law, which separates the subject from

its object of desire, makes desire possible. Language itself is the barrier which separates us
from the imaginary and the real.’221 And so we see, just as with Hegel, the moment of the
creation of law is the moment of creation of the subject: subjectivity and law are mutually
constituted.

3—
Possession, Exchange, and Sexuality
The first element of the masculine position of subjectivity is the same as Hegel's first element
of property—possession. The first masculine response to the universal condition of castration
is simple denial. The Masculine lies and claims not to be castrated, to still have the Phallus .
The "proof" of this is that he has a penis. In the masculine imaginary, therefore, only
anatomically male persons are recognized as being full persons. This masculine strategy is
obviously untenable. Deep in one's heart, everyone feels one is castrated. Consequently, the
Masculine adopts a second fallback position.

The other element of the masculine position is the third Hegelian element of alienation
through exchange. From the masculine position, the origin of law and of subjectivity as
intersubjectivity is created by an attempted exchange of the object of desire.

Since the Child imagines that he once had the Phallus (i.e., wholeness, union with the
Mother) prior to the mirror stage, he must retroactively explain its loss, but in a way that can
deny his loss. He tells himself that the Father threatened to take away the Phallus which the
male child conflates with his penis. The Father and son reached an agreement that if the son
submitted to castration (the Law-of-the-Father), the Name-of-the-Father will recompense him
by allowing him to adopt the Father's name and marry another woman.2¢? The son would



then be recognized as a speaking subject, a member of the symbolic community, and thereby
regain his wholeness. As in Hegel, the son sees himself and the Father as being mutually
constituted as subjects through the exchange of the object of desire.!2621 Each recognizes the
other as a subject objectified through objects of desire, yet not dependent on any specific
object of desire. Through this symbolic exchange of the Phallic Woman, the community of
subjects is created, just as the actual exchange of property constitutes abstract right, the first
stage in the eventual development of the community of the state.[262!

Of course, a typical initial reaction to this theory is that this story seems less satisfactory
for girls than for boys.
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For her, the oedipus complex involves no rewards, no authority, no compensation for her abandonment of the mother;
rather, it entails her acceptance of her subordination. It involves the "discovery" that what the boy has been
threatened with—castration—has already taken place in the girl. He believes that she and the mother are castrated. In
her "recognition" of her narcissistic inadequacy, the girl abandons the mother as a love-object, and focuses her libidinal
drives on the father now recognized as "properly" phallic. The girl has quickly learned that she does not have the
phallus, nor the power it signifies. She comes to accept, not without resistance, her socially designated role as
subordinate to the possessor of the phallus, and through her acceptance, she comes to occupy the passive, dependent
position expected of women in patriarchy.[2s3!

Didn't Lacan admit that there is "something insurmountable, something unacceptable in
the fact [that woman is] placed as an object [of exchange] in a symbolic order to which, at
the same time, she is subjected just as much as the man"?t2&4l

Because of the conflation of gender and sex, the female child, insofar as she takes on
the position of "woman," tends to identify with her mother, as the castrated self. She can
never fully join the community of castrating Fathers because she, and they, conflate her lack
of the penis with the inability to have the Phallus .12¢51 She, therefore, can only aspire to be
the Phallus ,12¢%] to be the object of desire for men. As a woman she is forever barred

from the intersubjective regime which creates subjectivity because she is the object of that
regime.

As a result, women experience Peniseid (penis envy) not in the literal sense of wanting
an actual penis but in the sense of a depressive nostalgic longing for an imaginary lost state
of wholeness!2¢Zl —of a subjectivity and community she is denied insofar as she is positioned
as a "woman." The desire to have the Phallus is forever thwarted because the symbolic order
names the Phallus as that which is possessed and exchanged only between those positioned
as "men." Insofar as she is recognized as a "woman," she is a person without a Phallus —she
is castrated. Castration is, therefore, denial of an affirmative femininity.

But in fact, the girl's situation only seems less satisfactory than the boy's at first blush.
Lacan's description of the woman as object of exchange comes from one of his earliest
seminars, and, even then, he recognized that men as well as women were subjected. As his
ideas developed, it became clear that the apparent exchange between those who are
positioned as "men" cannot be truly satisfactory, because it is not real. It is a lie. Indeed, the
Masculine failed strategy for dealing with castration is, in fact, the simultaneous adoption of
two mutually inconsistent strategies. First, the Masculine merely denied castration, he claimed
that he still does have the Phallus . Second, when he was forced to recognize that he has lost
the Phallic Mother, he claimed that he narrowly escaped castration in the sense of the
involuntary taking of the Phallus by his retroactive consent in exchange for a promise for a
replacement in the future. "For whereas in the earlier texts the emphasis was on the
circulation of the phallus in the process of sexual exchange, in these texts it is effectively
stated that if it is the phallus that circulates then there is no exchange (or relation)."258]
Desire can never be satisfied. The son exchanges something he does not have (access to the
Phallic Mother, identity with the Feminine) for something that does not exist (the Phallus ,
access to the Feminine) in order to achieve something with no content (subjectivity).[2621

Castration is universal. Those who are positioned as men dread the loss of their
subjectivity through the loss of its signifier, the Phallus , precisely because it is always already
lost—it is exiled into the real. Men are trying to deny the horrible truth. Men experience
castration fear not in the literal sense of fearing genital mutilation but in the sense of a
morbid dread of confronting the "fact" of their symbolic castration. In other words, men are
every bit as castrated as women are, but the masculine strategy is different from the feminine



strategy. Men identify with the Name-of-the-Father who bears the Phallus . They try to assert
their paternal wholeness by projecting their lack onto Woman as the symbol of lack. They do
this by the imaginary identification of the Phallus , which everyone lacks, with the one organ
that men have but women lack. In this sense, Woman is the symptom of man.[2z

Although this formulation makes it sound as if femininity is subordinated to masculinity,
one can read it to mean the opposite. Women are in the arguably more successful psychic
position in that they are not self-deluded in quite the way that men (always unsuccessfully)
try to be. It is not Woman who is a mutilated man, as men claim. Rather, men are failed
women—vir is incomplete virgo .12

The real is, therefore, not the threat of castration,2221 it is the fact of a castration which
has always already occurred. There is a hole, a lie, and a

fiction at the heart of subjectivity.[2221 The subject is nothing.l2241 There are no sexual
relations, only failed attempts because all human relations must be mediated and mediation is
impossible.[22% This leads to love—the impossible relation of seeing in someone more than she
is and in giving back more than one has in order to fill in the hole of subjectivity. Love is
seeing the lost kernel of the real in the other.!22¢

As is so often the case, this truth is reflected in classical mythology. The personification
of the perfect sexual relationship—marriage—is the god Hymen. The god also personifies the
female organ which prevents sexual union and bears his name to this day. As a result, any
attempt to actualize Hymen necessarily destroys Hymen. As Lacanian theory insists, the
promise of sexual union is only established by its very impossibility.

This perhaps explains the morbid fascination of many traditional societies with the
physical virginity of women. Although we seek immediate relations, there is always a ghostly
third mediating sexuality. In the imaginary, this third is identified with the seducer whose
presence is abducted from the scar of defloration. Men dream that if they can just keep the
virgin intact, perhaps union can be achieved.

D—
The Phallus, Castration, and the Imaginary Collapse of the Symbolic into the Real

Let me explain in greater detail how the sexual roles described in the previous section become
mapped onto anatomical sexuality. According to Lacan, in the imaginary we conflate the
symbolic concept of the Phallus with seemingly real—but actually physical—analogues. Why?
Let us stop briefly and reconsider the location of the Phallus . Sex-

uality is created by law—the symbolic. The Phallus would, therefore, seem to be a symbolic
object. But in the symbolic, we are castrated from the Phallus . Since the Phallus is the
signifier of subjectivity, it is that which cannot itself be signified. In other words, we cannot
achieve the Phallus in the symbolic—it is defined as that which cannot be captured in
language. This means that the Phallus must be in the order of the real. Although sexuality is
created in the symbolic, sexual relationship is impossible in the symbolic.

Like differentiation, the achievement of subjectivity is a moment of pain and loss, as well
as gain. According to both Hegel and Lacan, in order to be a speaking subject we must
experience ourselves as individuated subjects separate from other individuals and the world.
All relations are mediated through the symbolic exchange of the object of desire. Subjectivity
is intersubjectivity mediated through objectivity. Consequently, when we experience ourselves
as speaking beings, we lose our sense of being one with the world which we imagine we must
have had as infants. This sense of loss is castration .

And yet we long for immediate relations and union with the Other. In order to achieve
this, we want to destroy mediation and reduce the symbolic back to the real. By doing so we
engage in the fantasy that if we can acquire the "real" object that we imagine is the cause of
our desire, then we will achieve our desire. So we imagine that the real Phallus , created by
the symbolic, is actually a real object. This doomed operation is the "masculine metaphor of
property" which is the subject of the second chapter of this book. The imaginary, being the
realm of mirror images, meaning, and negation, is a fantasy of perfect sexual fit. It is the
fantasy that we can find an object which will plug the hole left by castration.



This operation is doomed for two reasons which I shall discuss in greater detail later.
First, the real cannot be reduced to reality. The acquisition of any real object can never satisfy
our desire. Second, and more important, if one were actually to achieve immediate
relationships, one

would necessarily lose subjectivity, freedom, and sanity. Castration—the creation of the real
and the loss of the Phallus —is the erection of the wall that binds and delineates the symbolic.
If we regained the Phallus and entered the real, both the real and the symbolic would cease to
exist by definition. Those who fail to maintain these walls are psychotics. Consequently, in
order to preserve our subjectivity, we impose upon ourselves an injunction not to merge with
the Other, despite our desire to do so. This is the incest taboo —law as prohibition. We tell
ourselves that the law has been imposed upon us by the Father, but in fact we can only
impose it on ourselves.

As we have seen, we retroactively identify the symbolic Phallus with something we
imagine to be real that one of the anatomical sexes physically has and that the other
physically is. Two possible positions that an individual can take with respect to the Phallus are
that of having the Phallus and that of being the Phallus .12221 This is reflected in European
languages that divide all predicate forms into having and being.l2281 It is a (psychoanalytically)
unexplained historical fact that in masculinist societies, such as our own, the Masculine is the
dominant sex and the Feminine the subordinate. We identify the seemingly "superior" position
of subjectivity—having and exchanging the Phallus —with the Masculine, and the "inferior"
position of objectivity—being and enjoying the Phallus —with the Feminine. The penis (what
males have) and the female body (what females are) are identified in the imaginary as the
real correlates to the Phallus .12221 The symbolic—that is, legal and linguistic—concepts of
sexuality are imagined as anatomy. Paradoxically, the Phallus is the signifier of both male
subjectivity and the Feminine.

It is easy to see how the Phallus in the role of what women are becomes identified with
the female body. But the mere fact that we need to erect a part of the male anatomy to stand
in for the Phallus in the role of what men have does not in and of itself explain why the penis
is chosen as the privileged organ. Why not the beard, or the deep voice? The penis is chosen
not because of its impressiveness but because of its fragility. The Phallus is not merely the
object of desire, it is the /ost object of desire. Its standin, therefore, must be something which
suggests the possibility of loss.

The penis can play this role not only because of its failure to appear on women but also
because of its disappearance on men. The penis stands in for the Phallus because of its
unpredictable failure to stand up.

Lacan's theory of castration subtly echoes St. Augustine's theory of sexuality, which has
so greatly influenced traditional Christian teaching.[289 St. Augustine, like Lacan, insisted that
human beings are irreparably split. Adam's sin sundered the prelapsarian harmony between
man and God, man and woman, and soul and body.[28 God literally inscribed Adam's Fall into
the male body as a constant reminder of Original Sin.[2821 Before the Fall, the penis was a limb
subject to the conscious control of the soul like an arm and a leg.!2831 As soon as Adam and
Eve ate of the Forbidden Fruit, they "knew that they were naked."!2841 St. Augustine
interpreted this as meaning that Adam had the first involuntary erection.[2851 The loss of
control of the penis is, therefore, the holy symbol of the debased and split nature of man in
the state of sin—in Augustine's words, man's desire "is divided against itself."[28¢] Although
this can be seen in the embarrassing masculinity of inopportune tumescence, it is even more
forcefully shown by the humiliating failure of impotence.[28Z1 What was once limb is now limp.

Consequently, the penis can stand for the lost Phallus because it is already partly gone.
It is what men think of simultaneously as being most themselves yet not themselves. It
seems to have a mind of its own. How can men have the Phallus when they do not even
control the penis?

The facts that the Phallus is the symbol of the Feminine and that the Phallus is exiled
into the real means that the Phallic Mother (i.e., the ideal
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of the Feminine) does not exist.[288] She is beyond the discourse and interpretation of the
symbolic realm of language and beyond the imagery of the imaginary. She is at least partly in
the real in this technical sense—that which serves as the limit and the impossible. We are
speaking subjects, however, who only exist in discourse.

As I have already emphasized, the fact that Lacanian theory helps us understand that
our psyches contain delusional aspects does not imply that we can simply choose not to
believe our delusions. We experience ourselves as our lies and live our lies. Our lies are our
truth. We cannot leave the lies of the symbolic without giving up the language which is

created in the symbolic. We cannot reverse repression without becoming babbling infants.
Many feminisms envision woman's freedom as lying just around the corner. Freedoms will readily be won, for example,
by our changing language lest language—itself the mask of patriarchy—appropriate woman's voice. . . . But such one-
dimensional terms do little to address the larger questions attached to women's and men's issues. In Lacan's clinical
work, he came to understand that any dismantling of ego, language, or desire placed the analysand at the risk of
death. The "self" may only be imagined, but individuals live from such "necessary fictions."[2e1

That is, repression is not a mental disease. We need language and repression to function
and speak.[2221 Repression is not the suppression of desire, it is the creation of desire. Lacan
believes he is telling truth about lies, because lies are the only truth we are capable of.[22

Moreover, as we have seen, the community of subjects is constituted

through the symbolic exchange of the Phallus between Father and son. Unfortunately for
those of us who are positioned as women, the Phallic object of desire, which is identified with
the Feminine, is conflated not only with the phallic male organ but with actual women. For
this linguistic system to work, those who position themselves as men (who tend to be those
who are also biologically male) must objectify women. The feminist cliché that men treat
women as sex objects takes on new meaning in Lacan. The theory gives essential significance
to empirically familiar phenomena. Many men identify themselves with, and through, social
groups which are characterized primarily through their exclusion of women—fraternities,
private "business clubs," the priesthood, and until very recently the military, academia, and
government. We continue to try to lead our lives this way even though it doesn't and can't
work. In order to experience themselves as subjects, men need to seek to experience women
as objects. To deny castration, men project their own lack onto the Feminine. Man requires
Woman as his symptom. Feminine aggressiveness is destructive of masculinity because it
gives the lie to the femininity of lack. If man recognizes feminine positivity, then he also
confronts his own negativity and castration which his sexual position requires him to deny.

Lacan particularly notes that the institution of patriarchal marriage requires the
exchange of women as objects. Giving women property rights, therefore, threatens the very
structure of our society. This is because Lacan, as a good Hegelian, agrees that allowing a
woman to own and exchange property with subjects must lead to the recognition of her as a
subject. If she becomes a subject, she can no longer serve her function as object.[2221 And so
a Lacanian feminist would agree with the rhetoric of the American religious right—feminine
emancipation is a threat to traditional family values.

I have argued elsewhere that both American cultural and radical feminist jurisprudes are
implicitly and imminently conservative in that they

accept and reinstate, rather than effectively critique, the masculinist status quo. This is
because they accept the traditional American stereotype of masculinity and femininity,
although they disagree as to what women's response to these stereotypes should be (i.e.,
different-voice feminists celebrate the feminine stereotype, while radical feminists denigrate it
and encourage women to adopt behavior more similar to the masculine stereotype).2231 That
is, both schools accept the characterization (associated with Carol Gilligan)t224! that men tend
to be more separate, individualistic, concerned with right and justice. This liberal ideal is
treated as an empirically accurate description of men. Women, who in this view are the
negative of men, are declared to be (either essentially or as a result of social conditioning)
more relational and communitarian, concerned with needs and care.[2251 This, of course, is the
imaginary view of sexuality in which the sexes are mirror images and, therefore, perfect
complements. Different-voice feminism's insistence that girls never separate from their
mothers in the way that boys do, that women are fundamentally and essentially connected to
other human beings and its simplistic view of spontaneous, immediate relationship of self and



other,[22¢] reflects the masculine strategy of denying castration and imagining that one still
has union with the

Feminine. The true Feminine, in contradistinction, is the acceptance of castration and the
resulting need for mediation in relationship. Consequently, different-voice feminism, like all
attempts to give positive content to the radical negativity of the Feminine, is merely another
masculine fantasy.

As we shall see in chapter 2, where I explore masculine phallic metaphors for property,
the simple, immediate, one-to-one relationship privileged by cultural feminism as being
characteristically feminine reflects the psychoanalytically masculine strategy of denying
castration. In contradistinction, the feminine position is the acceptance of castration as the
impossibility of binary relationship and the insistence on the necessity of mediation.

Many read Lacan as saying that women should take on the traditional masculine fantasy
roles—such as the mother-whore dichotomy—so that masculinity can be maintained.22Z! The
man known as Jacques Lacan may or may not have actually drawn the misogynist hormative
conclusion that women should submit to masculine fantasies of femininity in order to support
the norm of masculine subjectivity. Nevertheless, his theories, intentionally or not, actually
subvert the gender hierarchy.[2281 [t is the Masculine which is the key to community. The
masculine subject is not individualistic, because the subject is an intersubjective linguistic
concept totally dependent on the exchange of Phalluses with other men.

E—
"Woman Does Not Exist"

The assertion that "Woman does not exist" is perhaps the most notorious and most
misunderstood catchphrase associated with Lacan.[2221 We can now explore what this means in
greater detail.

During the mirror stage, the infant experienced the tragedy of separation from the
Mother/(m)other and demanded that she come back. Now he sees himself as a separate
subject and desires the Mother. The Mother is the object of his desire. Mother is his Phallus
[300]

The problem, of course, is that the subject can never again reunite with the Mother
because of the incest taboo. Or, more accurately, it is castration from the Phallus pursuant to
the law as prohibition which creates subjectivity. If the subject regained the Phallus , it would
cease to be a subject. He can never again have the Phallic Mother. The Phallic Mother as the
Feminine represents the dream of an unmediated relationship with the other. This utopian

relationship exists in the real.

If we understand the nostalgia resulting from the discovery of the mother's castration in this way, then the discovery
that the mother does not have the phallus means that the subject can never return to the womb. Somehow the fact

that the mother is not phallic means that the mother as mother is lost forever, that the mother as womb, homeland,
source, and grounding for the subject is irretrievably past. The subject is hence in a foreign land, alienated.t20

"Woman, as a result, is identified by her lack of the phallus. She is difference from the
phallus"222l even as she also "is" the Phallus —but the Phallus which is always desired and
never obtained. The Feminine is therefore projected as "lack."2%3 She does not exist as "not-
all" in the sense of "not all subjects are phallic."2041

Consequently, the quotation about Woman ascribed to Lacan can be misleading. Indeed,
it is a misquotation. The more accurate translation is "The Woman does not exist":
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[Tlhe woman can only be written with The crossed through. There is no such thing as The woman, where the definite
article stands for the universal. There is no such thing as The woman since of her essence—having already risked the
term, why think twice about it?—of her essence, is not all.t2s!
As negative to the man, woman becomes a total object of fantasy (or an object of total fantasy) elevated into the place
of the Other and made to stand for its truth. Since the place of the Other is also the place of God, this is the ultimate
form of mystification.2es!

As we shall explore, this insistence that the Feminine has no positive content increases,
rather than destroys, her presence. She is the potential moment of negativity as radical
freedom which is the heart of subjectivity.



F—
The Woman, Property, and Jouissance

The Phallic Mother, like property, constitutes the subject through signification. My analogy is
still, however, incomplete. I have shown that our masculine subject lies to himself in saying
that he possesses the Phallic Mother. He seeks self-recognition through the fiction that he
engages in the alienation and exchange of the Phallic Mother with other male subjects
through submission to the incest taboo and initiation into the symbolic. But, Hegel argued,
there are three necessary elements of a full property necessary for the formation of a subject.
It is not enough to possess and alienate the desired object of property. One must also have
the ability to enjoy the object. Our split masculine subject cannot achieve his desire and enjoy
the Feminine. If he did so, he would no longer be the masculine subject. We have seen that,
by definition, language is the bar to enjoyment which makes desire possible.22Z But that does
not mean that enjoyment cannot occur. Not everyone is always positioned as masculine
speaking subjects totally trapped in the symbolic. Consequently, we must now approach
subjectivity from the feminine position of being and enjoying the Phallus .

It is fairly simple to see how the Lacanian idea of having and exchanging

the Phallus (which is conflated with having a penis) recalls the elements of possession and
alienation of property. Lacan's concept of feminine jouissance is more complex. But it
captures Hegel's critique of the solipsistic, addicted side of enjoyment which requires the
additional element of alienation or castration.

The French word "jouissance ," which can be literally translated as "enjoyment," includes
both the legal concept of quiet enjoyment of property and sexual orgasm.[2%81 In jouissance
the subject takes on the feminine position of being the object of desire and submerges into
the real. Being and enjoying the Phallus become one and the same. This is like the Hegelian
subject who becomes so identified with the object of enjoyment that she cannot reach out to
others. Nevertheless, even as Hegel showed that enjoyment standing alone is inadequate, he
insisted that it is indispensable to the logic of subjectivity.

The order of the real is that which is beyond, and therefore limits, the symbolic realm of
language and law. Consequently, by submerging with the real, the subject loses her
subjectivity in the sense of losing her place in the symbolic. She cannot speak to others and
achieve the intersubjective recognition which is the condition of subjectivity while standing in
the feminine position of jouissance . This is because the moment she tries to describe her
experience of jouissance , she is no longer in an unmediated relationship with the real. To
speak is to interpret experience in the symbolic. To picture it is to interpret it in the
imaginary. In order to attain subjectivity, therefore, she must reject her enjoyment and
submit herself to the symbolic.[22%! This is why the speaking subject is not merely the subject
of the symbolic, he is always also subject to the symbolic.

This parallels Hegel's argument that to obtain subjectivity the person cannot lose herself
in enjoyment but must become indifferent to the objects of desire and turn to others. This
causes a paradox. If one abandons the object of desire in order to escape the trap of
enjoyment, one loses the recognizability which is the purpose of property. Castration creates
the potential for desire while simultaneously making desire impossible to satisfy.

But this in turn makes jouissance , like Hegelian enjoyment, necessary to subjectivity,
even though it is inadequate. Subjectivity is only created by the incest taboo which walls off
the real from the symbolic. But one cannot forbid what is impossible. Jouissance —the
momentary achievement of the Feminine as merger with the real—is the transgression of the
incest taboo which proves that what was once impossible is now merely forbidden.

Because the symbolic is linguistic, women, in a curious way, can never "speak" in a
feminine voice. Anatomically female persons must always in a way take on the masculine
position in order to speak.[2® That is, language is Phallic in that the Phallus is the universal
signifier of the speaking subject. In order to be heard, one must take the position of the one
who has the Phallus . To have the Phallus is to be symbolically masculine. People who are
positioned as women must somehow take on the position of, or mime, the Masculine to act as
a speaking subject. The Feminine is silenced because she is the object of the symbolic
exchange between subjects. To form the fas/fasces the virgo/virga is not merely bound, she
is gagged. The Feminine is defined as that which is not Phallic . The Feminine is that which



cannot be captured in language (enjoyed in the symbolic order of consciousness). In the

words of Drucilla Cornell:

Although both genders are cut off from the repressed Mother, and, theoretically, have access to the position of the
other, only men, to the degree they become traditional, heterosexual men, are fundamentally "connected" to one
another in the order of the symbolic. Without this connection, there would be no ground for masculine identity.[2:!

Women, insofar as they are identified with the Feminine, are isolated from
community.2221 Tt is only by taking on the masculine role of subjectivity that they have access
to community. In Cornell's words, "to enter into the masculine world, women must take up
the masculine position. "33

But slippage always occurs.2241 The gag temporarily falls from the virgin's mouth. In this
slippage we glimpse the real. Access to the real cannot come directly through words but
through that which is beyond words, what Lacan calls the jouissance or enjoyment of and by
the Feminine. But we only glimpse her; the Feminine remains "Eurydice twice lost."[325]

Consequently, Lacan posits that woman experiences an enjoyment which is beyond the
Phallic . Those who are positioned as men, of course, also experience enjoyment in the sense
of the nonverbal access to the unconscious, but the enjoyment of women is posited as

something different, something more.[21€]

There is woman only as excluded by the nature of things which is the nature of words, and it has to be said that if
there is one thing they themselves are complaining about enough at the moment, it is well and truly that—only they
don't know what they are saying, which is all the difference between them and me.

It none the less remains that if she is excluded by the nature of things, it is precisely that in being not all, she has, in
relation to what the phallic function designates of jouissance , a supplementary jouissance .1221

In other words, jouissance as access to the real is that which is beyond speech, and
therefore not symbolic and not Phallic . It is consequently associated with women. Men, who
define their sexuality as not women, need
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to reject enjoyment .13281 Being non-Phallic , the experience of enjoyment is by definition
beyond discourse. Even to think it, let alone speak it, is to enter the Phallic world of the
symbolic and lose jouissance .1221 But without enjoyment of the Feminine, how can we be
complete?

Is this theory misogynist?2221 On the one hand, Lacan might argue that it "accords
women the possibility of refusing a pleasure and desire that is not theirs."22t1 On the other
hand, he not does permit them to claim "one that is there."2221 This leads Elizabeth Grosz to

ask:

If phallic jouissance is "the jouissance of the idiot," what is a jouissance beyond the phallus? Women can't know and
won't say. It is not clear from Lacan's discussion whether it is because this jouissance is in itself unknowable; or simply
that women can't know it.[3231

Should we see jouissance as an empowering, ecstatic possibility through
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which women can glimpse the psychological goal of union with the Feminine, or a
rationalization for the traditional infantile, idiotic, and silent role of women?

It is both. Lacanianism is a misogynist theory only in the sense that it is an account of
misogyny. As such, it opens up the possibility of moving beyond misogyny. The Feminine is
the silent Phallic Mother who is always already lost in castration. But she is also the freedom
of not being bound by the law of castration which has not yet been achieved.

IV—
An Abduction from the Seraglio

A—
Abduction and Jouissance

I have referred to the phallic metaphor of property as an "abduction" in the sense of the logic
of imagination®24! as developed by pragmaticist philosopher Charles Sanders Peirce. He
considered abduction to be a form of logic equal to induction and deduction. It is an
absolutely essential element of science and philosophy because it is the only form of logic
capable of generating new ideas.[223]



The process of abduction is as follows: I observe a surprising thing. I do not like to stay
surprised. Consequently, I try to make up a story which, if it were true, would make the
surprising thing no longer surprising but a matter of course.22¢]

An abduction is not proof.[2221 Its causality is retroactive. It is only the way
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we generate hypotheses. If I decide an abduction is worthy of serious consideration, I will
tentatively accept it as my working hypothesis as to the state of the world, to be tested
through other means such as the familiar logical processes of induction and deduction
accepted by traditional American science, or by the circular and retroactive dynamic of the
dialectic, accepted by Hegelians and Lacanians. Generally, we consider an abduction to be
worthy of further testing when it seems "natural" and "reasonable" to us, in the colloquial
sense of those words.2281 That is, through abduction we try to take the surprise out of
surprising things. We, therefore, try to abduct explanations consistent with the ordinary
course of our life experiences.

As I shall explain in chapter 2, the traditional abduction of property law reflects the
experience of the Masculine. In chapter 3, I shall show how Margaret Radin has tried to
abduct an alternate property law which reflects the experience of the Feminine. Both
traditional jurisprudence and Radin's theories are replete with phallic metaphors. The former
adopts the phallic metaphor of property as the male organ, and the latter, the phallic
metaphor of property as the female body. The former emphasizes possession and exchange,
and the latter, enjoyment.

The point of my analysis is not to suggest that phallic metaphors are psychoanalytically
inevitable in all cultures and under all circumstances. The goal of psychoanalysis is not the
recognition of inexorable fate but the furthering of human freedom through the increase of
knowledge. Nor am I arguing in the alternative that the phallic metaphors are delusional
instruments of oppression. Indeed, Lacan's linguistic theory holds that
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metaphors and metonymy are always necessary elements of all language and, therefore, law.

I am merely suggesting reasons why these particular metaphors for property—the male
organ and the female body—might seem so "natural" and reassuring. Lacan explains how we
tend to conflate the psychological concept of the Phallus/the Feminine (the object of desire)
with the physical organ of the penis and the female body, to equate the Phallic with the
phallic. In parallel, we might have a psychological tendency to conflate the parallel legal
Phallic concept of property (as the object of desire) with the phallic metaphors of holding and
seeing or entering, enjoying and protecting. The psychological conflation can serve positive
functions, such as the development of gender identity and the creation of language. But it can
also cause tragedy in the form of mental illness, the oppression and rage of women, and the
despair of men. Similarly, I am suggesting that the parallel jurisprudential conflation might
also serve positive functions, as well as risk not merely confusing, but unjust, legal results.
This does not necessarily mean that we should abandon such metaphors, but does mean that
we should be aware that we use them, so that we can consider whether it is the best
alternative.

Lacan offers one explanation for the use of masculinist phallic metaphors in the law.
Another explanation might initially seem simpler. Until very recently, all lawyers were men. In
this simplistic view, the empirical fact that some of us are now biological women should add a
feminine "different" voice to the law.

The power of Lacanian theory to me lies in its insight that things are not so simple. It
suggests that insofar as I am writing this and communicating with you, I am also speaking in
the masculine voice. Even different-voice feminists speak in a masculine rather than a
"different" voice. They adopt a stereotype of femininity which is merely the negative of the
archetype of masculinity. It essentializes what they believe is the empirical experience of
women who are psychically positioned as the defining other of man. Consequently, the
purported "Feminine" of the different-voice feminist is in fact a mirror image reflecting back
the Masculine. Different-voice feminism's account of sexuality is, therefore, imaginary in the
technical Lacanian sense. Its image of femininity is the masculine fantasy that woman has an
affirmative content that can fill the hole carved in man by castration, enabling the sexes to
achieve immediate relation.



Does this mean that legal abductions can only replicate the Masculine? I have stated that
Lacanian psychoanalysis does not explain the in-
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evitability of patriarchy or the use of phallic metaphors to describe Phallic concepts such as
property. However, in our society it is mandatory that we adopt a sexual identity with respect
to having or being the Phallus to even be able to speak. Doesn't this show that, while
patriarchy may not be natural or inevitable, it has a rapacious reproductive potency?

The very terminology of abduction makes it initially appear to be masculine. As I have
explained elsewhere,2221 the more common meaning of the English word "abduction" is not
the logic of imagination, but kidnapping for sexual purposes. To be blunt, it means rape.
Abduction was one of the ancient forms of marriage®2? —indeed, the form memorialized in
the Vestal's initiation rite of captio (capture).

At first blush, this might suggest either the symbolic exchange of the Feminine posited
by Lacan as the origin of the subject and law, or the actual abduction or exchange of women
posited by Claude Lévi-Strauss as the origin of culture. But at second look, the image is more
ambiguous. The thinker does not rape his ideas, he is raped by them; he is ravished by his
imagination, taken by a new thought. The imagery reflects the masculine vision of female
sexual experience—silent, passive, and orgasmic. And so, at one moment, the theory of
abduction is the masculine myth of the feminine joy of rape.

But it is more. The imagery of imagination as abduction is precisely the Lacanian concept
of the Feminine's access to the real through jouissance . Lacan said that the masculine
subject is stuck in the symbolic order of language. The terminology of abduction reflects the
concept that in order to give birth to new ideas and to experience jouissance , "he" must take
on the position of the Feminine. That is, if we need to take up the position of the Masculine to
speak, we must take up the position of the Feminine to enjoy.

This is the fundamental anxiety of masculinity which Freud called castration fear. To
achieve subjectivity, the Masculine must identify lack with the Feminine, and then turn away
from her. And yet, in fact, all human beings experience jouissance , the experience of the
Feminine. Consequently, according to Zizek,*! the real problem with the real (and with the
Woman who doesn't exist) is not that it (she) is unattainable, but that it (she) cannot be
avoided.221 We must all face our castration.
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B—
The Radical Critique Implicit in Lacan

We have seen how Hegel solved the paradox of subjectivity in jurisprudence through the
concept of exchange. Similarly, in Lacan, the psychoanalytic subject tries to cure the paradox
of desire and castration—the need to simultaneously be, have, enjoy, and lose the Phallus —
through an attempted regime of exchange. As I have just said, the law which castrates and
thereby constitutes the psychoanalytic subject is the law of prohibition: thou shalt respect the
borders of the symbolic order by renouncing the real and the Feminine in the form of
Jouissance; thou shalt no longer be the Phallus or enjoy it.

This attempt at resolution is, of course, impossible. The Feminine cannot be exchanged
because she is lost in the real and cannot be described in the symbolic. Men invent imaginary
fantasy images of Femininity to take her place.!232! Of course, this makes her even harder to
grasp. As the Hegelian dialectic of property showed, by treating the subject of love as the
object of desire (in the regime of possession and exchange), men cannot achieve the goal of
affirmative subjectivity as intersubjectivity. Since their own femininity is prohibited, women
often hopelessly attempt to live this fantasy image. They proudly proclaim that they are
speaking in a feminine "different voice," when they are, in fact, merely reciting a script
written for them in the Masculine.233

The Lacanian story is one of emptiness and desire. It denies the sexual status quo by
showing that masculine superiority is a sham, a pathetic lie. It reverses our sexual
stereotypes—accepted as much by radical and cultural feminists as by traditionalists—that
men are more independent and autonomous and women more relational and communitarian.
It is only in our masculine aspect that we can be members of the symbolic community. The



radicalism of Lacan resides in the fact that it is not a mere reversal in the sense of a mirror
image which would merely reflect back upon the status quo. Rather, it is a subtle warping and
revalorization of the status quo. The Lacanian community of castrating Fathers is not that of
warmth and fulfillment imagined by cultural feminists. It is based on repression, castration,
and law.[2341 [t is not, therefore, surprising that men often engage in aggressive attempts at
individuality in order to achieve a separation from community which they cannot
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achieve.!23=1 Similarly, as Julia Kristeva argues, many women engage in desperate clinging and
seemingly relational behavior in a desperate attempt to have relations and achieve the
closeness of community which is always denied them.226]

If this were all that Lacan had to say, however, his theory would merely be a depressing
condemnation of society. It is depressing precisely because it simultaneously reveals our life
as a fiction, but as one which we are incapable of rewriting. There is, however, another
optimistic, affirmative, and creative way of reading Lacan.

Through castration we have exiled the Feminine—immediate relationship and jouissance
—to the real. As we have seen, the real is the realm of the impossible, of the limit. This
constitutes the Feminine as radical negativity. We Americans with our "positive attitude"
assume that the negative is bad, that to identify the Feminine with the negative is to
denigrate her. Indeed, it is precisely the negative hole at the center of the split masculine
Lacanian subject which is often considered his most depressing discovery. This is a serious
misreading.

Hegel shows that negativity is the very condition of freedom. It is the failure of
constraints. It is the emptiness as the heart of subjectivity which allows us to desire and love.
Consequently, although Lacan speaks of the Masculine as the subjective position, only the
Feminine in her radical negativity can symbolize the free subject.

One might assume from this that since the Feminine is exiled to the real, then, by
definition, freedom cannot be achieved. No. Castration as the incest taboo is an alchemy. It
turns the impossible into the forbidden. It is not merely impossible for a speaking subject to
enter the real, to be feminine. The Name-of-the-Father prohibits us from doing so.
Prohibition, however, necessarily implies the possibility of its transgression. In denying the
Feminine it, in fact, creates the Feminine as the possible—the not yet.
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2—
The Fasces:
The Masculine Phallic Metaphor for Property

l—
Property as the Object Petit A

In chapter 1, I argued that the phallic metaphor haunts property discourse because it is an
abduction that comes so easily to us as to seem natural. Both property, according to Hegelian
philosophy, and the Phallus , according to Lacanian psychoanalysis, serve as the defining
objects of desire that enable us to create ourselves as acting subjects through the creation of
law. The parallel roles reserved for property and for the Phallus in the political and
psychoanalytic philosophies of Hegel and Lacan are the reason these metaphors so frequently
recur in discourse about property law. Just as we conflate the psychoanalytic concept of the
Phallus with the male organ and the female body, so we use these anatomical metaphors to
describe the Phallic relation of property.

Although sexuality is an essentially symbolic or linguistic category, it becomes mapped
onto anatomical differences by a conflation which I have called the imaginary collapse of the
symbolic into the real. This is a doomed attempt to deny castration, recover the Feminine,
and experience the jouissance of immediate relationships. The imaginary collapse of the



symbolic and the real that Lacan noted at the psychic level is reflected in a similar conflation
at the legal level. Property, like sexuality, exists at the linguistic-legal level of the symbolic in
the sense that property, subjectivity, and law are mutually constituting. Property cannot,
therefore, belong in the animalistic, physical, impossible, prelegal realm which we locate in
the order of the real. It does not exist primarily to satisfy our physical, limiting,
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needs . Property is Phallic and, as such, is an object of insatiable symbolic desire, not of
satiable real need or even imaginary demand. Because desire can only be played out through
intersubjectivity mediated through objectivity, desire and its objects are symbolic categories.
That is, we desire the object of desire derivatively as a means of achieving our true desire—
the love of other subjects.

According to Lacan, we sublimate our desires and identify the object of desire with a
specific object that Lacan called the objet petit a .'*! Although this object a is an imaginary—in
the technical sense—substitute for the symbolic object of desire, we make it function
retroactively as the object cause of the desire.!2! The object little a, therefore, is the point at
which the
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three orders intersect.®! We insist that it is actually the desire for her body, his penis, my
house, your car, her wedding ring, that drives us on. Although we look for a substitute object
because we desire, we pretend that we desire because of the desirability of the object. We do
this because it seems to hold out the hope that if we obtain the object, we will then fulfill our
desire. But "[t]he phantasy is the support of desire; it is not the object that is the support of
desire."#1 By definition, we cannot fulfill desire; merging with the Other in an unmediated
relation destroys subjectivity, consciousness, and speech. Because need can be met, through
sublimation we identify the unattainable real object of our desire which was created and
prohibited in the symbolic with an empirical or physical (i.e., seemingly real) object we can
imagine as the object a.=!

Just as the masculine position has two failed strategies for avoiding confrontation with
castration, the masculine phallic metaphor for property comes in two versions, positive and
negative. The former sees the fasces
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as the axel®! —a weapon to be grasped and wielded as a whole. The latter sees the fasces as
the bundle of sticks—to be untied and separately distributed. The former emphasizes the
masculine element of possession, the latter the masculine element of exchange. Like a
modern lictor, the lawyer can use property in part or in whole to flog his case or execute his
judgment. Theorists who adopt the masculine metaphor usually presume!?! that the axe and
the bundle of sticks are mutually inconsistent ways of ana-
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lyzing property. They are, in fact, two sides of the same coin. The masculine imagery of
property is a fasces—simultaneously both axe and sticks.

When we adopt the positive masculine phallic metaphor, we try to reduce property to
physical objects we control. This is a strategy to avoid confronting the triune mediated nature
of property and subjectivity. Property is reduced to possession, conceptualized as the simple
immediate binary relation of subject to object—property is the wielding of the axe. While this
accurately recognizes that a property interest in a physical object may include the right
sensuously to see and grasp, property cannot be reduced either to sensuous contact or to the
physical thing itself which is the object of the property right. Nor does the sensuousness of
the contact or the physicality of the object epitomize the property relation. This seems to be
self-evident, and yet we continue to identify property with physicality—to imagine that we can
collapse the symbolic into the real.

When the implicit physicalist imagery underlying this view of property is made express, it
appears painfully naive. But those writers who do confront the inadequacy of the imagery of
property as tangible object do not escape the lure of the masculine phallic metaphor. Despite
their protests to the contrary, they cannot imagine property as anything other than a phallic,
physical object. As a result, they feel forced to condemn not this incompetent image of
property but the entire institution of objective property. They argue that property as we know



it does not exist (or is in the process of disappearing) and attempt to propose a new
definition. This alternate approach of legal discourse insists that property is an unmediated
binary legal relationship between subjects—a relationship that does not require a mediating
res or object. The fasces of property is unbundled into a random and contingent bundle of
rights with no essential characteristics.

I have suggested that the axe and the bundle of sticks—the positive and negative
manifestations of the masculine phallic metaphor—reflect the failed two strategies by which
the Masculine tries to avoid confronting castration and achieve the wholeness of immediate
binary relationship. The first strategy is simple denial—the subject insists that he still has "it."
In law this is done by repressing the relational, mediated
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aspect of property and emphasizing the binary relation of subject to owned object in
possession. Under the second strategy he pretends that he gave up the original Phallus in
exchange for a promised future access to an object of desire. In law this is done by repressing
the objective mediator of property and emphasizing the binary relation of subject to subject in
exchange.

If we view property theory in terms of this urge to deny castration and achieve
wholeness by collapsing the three orders, we gain insight into the tendency to picture
property concepts in terms of phallic metaphor. We envision property in terms of the
archetype of the penis and the female body. In the former manifestation, we imagine
property as a physical object that we see, hold, and wield. In the latter manifestation, we
imagine it as a physical object that we either protect from invasion or occupy and enjoy.
When men speak of possessing a woman in sexual intercourse, they are not merely using a
metaphor or invoking an analogy to the possession of property. The two are not merely
similar; they are psychoanalytically identical.!®

If the conflation of the Phallic concept of property with phallic concepts of physicality
reflects our psychic constitution, its recurrence no longer seems merely surprising. It risks
seeming inevitable. It may be impossible for people situated in our society to speak about
property without descending to phallic imagery to describe Phallic concepts. Thus, on one
level I mean to critique, but not to criticize, those legal writers who reinstate the phallic
metaphor of property even as they purport to deny it. On another level, however, I argue that
psychoanalytical theory's exposure of the identification of the symbolic and the real as
imaginary as a doomed attempt to collapse the three orders of the psyche enables us to
rethink the relation and to try to imagine other, more adequate ways of thinking about
property. The attempted collapse of the three orders through the use of the phallic metaphor
is doomed because it is merely a denial or repression of the fact of castration—consciousness
consists of three orders, the subject is split, and immediate sexual relations are impossible.
What is required is not the denial but the sublation or transcendence of castration.

This will not be an easy task, however. The postmodern subject hypothesized by Lacan is
paradoxically constrained by its own radical freedom. If subjectivity, law-property, and
language-sexuality are mutually
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constituting, then the subject is not merely the subject of the symbolic order; the subject is
also subject to the symbolic order. Because the symbolic order in which we are currently
located is neither natural nor inevitable, Lacanian thought holds out the theoretical possibility
of creating radically different alternate orders. But changing the symbolic order would entail
simultaneously and radically changing the subject. Destroying the symbolic would destroy the
subject. The question, therefore, is whether the symbolic and subjectivity can be sublated in
the sense of preserved as well as negated. This is the goal of achieving the Feminine in her
guise as the not yet.

In this chapter, I will examine the work of a nhumber of legal theories and doctrines
which reflect the masculine phallic metaphor for property. I will discuss the positive version of
the metaphor first and then turn to the negative. In each case, I will first present an example
of the use of the metaphor in legal theory, and then follow it with an example from
commercial law.

Representative of those who wield the axe of positive masculine phallic jurisprudence is
Jeremy Waldron. Waldron agrees that contemporary neo-Hohfeldian analysis makes the task
of defining property difficult, but he argues that it can be done by applying a Wittgensteinian



family-resemblance analysis starting with the archetype of ownership of physical objects.
Waldron represents the revival of property theory against the twenty-year assault that
property has undergone from both the Critical Legal Studies and Law and Economics
movements.®! I will show that Waldron's implicit masculine theory of property is inadequate
because it reduces property to possession and conflates possession with sensuous grasp of
tangible things and thereby has no account of the rights of enjoyment and alienation and can
only deal with intangible property indirectly through analogy.

After examining Waldron's theory, I then turn in section II.B to what must be the most
extreme version of the masculine phallic metaphor in positive law—the commercial law
doctrine of "ostensible ownership" as

— 114 —
explicated by Douglas Baird and Thomas Jackson. This is presented as an example of the
pernicious effect of unconscious use of this metaphor—unwieldy and confusing legal doctrine.
This dogma holds that property is so archetypically physical that any property interest which
cannot literally be reduced to the grasp of a tangible thing (either because the interest is
noncustodial or because the object of the property interest is intangible) is problematic and
fraudulent as a matter of law. Such interests are to be voided unless they can be "cured"
through elaborate analogies to sensuous grasp. I will show that, regardless of the historicity
of the doctrine, its presumptions are absurd as an empirical matter. We cling to this doctrine
for psychoanalytic reasons despite its inaccuracy and disutility. Here I return to the Hegelian
property theory introduced in chapter 1 and show how it enables us to get beyond the phallic
metaphor in order to address directly the issues which the ostensible ownership tries
unsuccessfully to solve.

I next consider the thesis that property, if not dead, is in the process of disintegration.
Thomas Grey is probably the most prominent theorist who adopts the bundle-of-sticks
metaphor. He argues that if property cannot be conceived as a unitary right with respect to
tangible things, then it must lose its meaning as a legal category. Because property cannot
have this meaning, it does not exist. But this thesis depends on the proposition that property
only has meaning if conceptualized as the sensuous grasp of physical things by a single
human being. I will show that the bundle-of-sticks theory of property is inadequate because it
insists on denying the existence of property despite its continued existence as a well-
recognized category of law and a vigorous legal and economic practice.

Finally, I turn to the supposed doctrinal basis for Grey's allegation of the disintegration of
property. By examining the writings of Karl Llewellyn, I will disprove the well-known cliché
that by rejecting common-law "title" analysis, the drafters of the Uniform Commercial Code
(the "U.C.C.") disaggregated property into a bundle of sticks. The U.C.C., in fact, not only
incorporates traditional unitary property concepts, it adopts the positive masculine phallic
metaphor with a vengeance through a radically physicalist notion of property. Indeed, the
realists departed from the common law precisely because they perceived it as insufficiently
physical. In other words, although it is a common assumption among lawyers that the U.C.C.
imagines property as a bundle of sticks, it in fact implicitly reimagines property as an axe. Or,
more accurately, it unstably alternates between the two.
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The Axe:

The Positive Version of the Masculine Phallic Metaphor
[O]lne must discard the prejudice that truth must be something tangible.!!



A—
Waldron and the Embrace of the Masculine Phallic Metaphor

1—
Defining Property
Jeremy Waldron is one of the few contemporary theorists who have tried to defend the
institution of private property from attacks by progressives within the rights tradition without
adopting the predominant "right wing" rights position—libertarian absolutism.[*t1 In his
insightful book The Right to Private Property,!*2! Waldron specifically examines a modified
Lockean natural-law liberal philosophy or liberty justification, as well as a Hegelian speculative
philosophy or freedom justification.[221

Unfortunately, Waldron unwittingly adopts the affirmative masculine phallic metaphor—
property as axe. His definition of property reduces property to the single element of
possession and envisions possession as the sensuous grasp of a tangible thing. Other rights
with respect to other things are not property per se, although they might be analogized to
property.

Waldron's analysis is particularly illuminating because, on the one hand, he avoids the
error that many defenders of property make in assuming
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that the core concept of property is self-evident and not in need of explication.[*4! Rather, he
takes seriously the literature questioning the coherence of the concept of property and
acknowledges that he cannot purport to justify property without first defining it:
Many writers have argued that it is, in fact, impossible to define private property—that the concept itself defies
definition. . . . If private property is indefinable, it cannot serve as a useful concept in political and economic thought:
nor can it be a point of interesting debate in political philosophy. Instead of talking about property systems, we should
focus perhaps on the detailed rights that particular people have to do certain things with certain objects, rights which
vary considerably from case to case, from object to object, and from legal system to legal system.[1s!

On the other hand, Waldron does not fall into the error committed by many leftist critics
who adopt the bundle-of-sticks imagery. As we shall see, these critics assume that if a simple,
sharp-edged analytic definition of property is not possible, then no definition of property is
possible. On this view property ceases to exist as a meaningful legal and economic institution.
A term which cannot be given a watertight definition in analytic jurisprudence may nevertheless be useful and

important for social and political theory; we must not assume in advance that the imprecision or indeterminacy which
frustrates the legal technician is fatal to the concept in every context in which it is deployed.!1€l

Waldron makes reference to modern and postmodern theories of fuzzy definitions:
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I want to consider whether any of the more interesting recent accounts of the nature and meaning of political
concepts—such as Wittgenstein's idea of family resemblance, the idea of persuasive definition, the distinction between
concept and conception, or the idea of "essential contestability"—casts any light on the question of the definition of
private property.i221

Waldron argues that "private property is a concept of which many different conceptions
are possible, and that in each society the detailed incidents of ownership amount to a
particular concrete conception of this abstract concept."*8 Waldron defines the "concept" of
property as follows:
The concept of property is the concept of a system of rules governing access to and control of material resources .
Something is to be regarded as a material resource if it is a material object capable of satisfying some human need or
want. . . . Scarcity, as philosophers from Hume to Rawls have pointed out, is a presupposition of all sensible talk about
property.[21

He continues:
The concept of property does not cover all rules governing the use of material resources, only those concerned with
their allocation. Otherwise the concept would include almost all general rules of behaviour. . . . As Nozick puts it, the
rules of property determine for each object at any time which individuals are entitled to realize which of the
constrained set of options socially available with respect to that object at that time.!2!

I concur with Waldron's conclusions as to both the need for and the possibility of defining
property and distinguishing it from other legal relations. In particular, Waldron's approach
toward definitions, his recognition that property is and will probably remain a flourishing legal
and economic institution in spite of—or because of—its open-ended and fluid nature, and his
realization that the institution of private property seems intuitively related to liberty and
freedom considerations are much more successful than the analysis offered by critics such as
Grey which I discuss

— 118 —



in section III.A. Unfortunately, at the next stage Waldron's analysis devolves into precisely
the unsophisticated thinking that Grey and Vandevelde associate with—and criticize as—the
rigid, unworkable, traditional model of property. That is, Waldron adopts the paradigm of
sensuous grasping as the norm or epitome of property against which all other forms of
property must be analogized. Indeed, it is not even clear that he considers legal rights with
respect to intangibles to be true property at all.

2—

The Physicality of Property

As we have seen, Waldron first defines property as the regime for the allocation of material
resources. That is, he reduces property to the single masculine element of possession—the
identification of an object to a subject—and represses the elements of enjoyment and
alienation. In turn, he defines the term material resources as those things that are possible
objects of human wants and needs. In the following passage, however, he limits material

objects to physical things, which he contrasts with noncorporeal things:

I have defined property in terms of material resources, that is, resources like minerals, forests, water, land, as well as
manufactured objects of all sorts. But sometimes we talk about objects of property which are not corporeal: intellectual
property in ideas and inventions, reputations, stocks and shares, choses in action, even positions of employment. . . .
This proliferation of different kinds of property object is one of the main reasons why jurists have despaired of giving a
precise definition of ownership. I think there are good reasons for discussing property in material resources first before
grappling with the complexities of incorporeal property.f2:

Note that Waldron has already taken an unacknowledged step toward the identification
of property with physicality that will color the rest of his argument. He defines human wants
and needs, and therefore property, in terms of purely animal satisfaction of physical
limitations. This is an odd choice from a philosopher like Waldron who wishes to explore
justifications of property from a Lockean and a Hegelian perspective. Neither Locke nor Hegel
justifies property in terms of the satisfaction of animalistic physical needs. Rather, both justify
property by reference to the most sublime and abstract notions of what makes humans truly
human—liberty and freedom, respectively.

Waldron locates property in the uninterpreted, preimaginary, prelinguistic realm of the
real in which humans experience "need." But, as we
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have seen, property does not belong in the animalistic, physical realm we identify with the
real, or the imagistic realm of the imaginary, in which Waldron immures it. Property is the
object of human desire . Waldron, however, presumes that property relates to physical want—
what Lacan calls "needs." He wants to find an object in the imaginary to take the place of the
objet petit a that he can identify with some physical object to stand in for the symbolically
prohibited real object of desire and function as the cause of desire. Consequently, Waldron
wants to presume that property is originally a physical relationship.

This may explain why Waldron cannot—as he refreshingly admitst221 —follow Hegel's
argument as to the necessary role of property in the development of human personhood.
Hegelian property has nothing to do with physical requirements.[22! As I have discussed,
property is the means by which the abstract person as self-consciousness attains subjectivity.
This purely logical construct does not yet even have a body, let alone physical needs.

In other words, Waldron makes precisely the phallic metaphoric conflation that Lacan
locates as the identification of gender roles—or sexuated positions—with anatomy. Waldron
conflates the Phallic with the phallic and desire with need in an imaginary attempt to collapse
the symbolic and the real.

3—
Waldron's State of Nature
Waldron defends his emphasis on corporeal objects by an appeal to something like a state of

nature. Waldron argues:
First, we should recall that the question of how material resources are to be controlled and their use allocated is one
that arises in every society. . . . The question of rights in relation to in corporeal objects cannot be regarded

— 120 —
as primal and universal in the same way. In some societies, we may speculate, the question does not arise at all either
because incorporeals do not figure in their ontology or, if they do, because human relations with them are not
conceived in terms of access and control. That is a point about incorporeals in general. Turning to the incorporeal



objects we are interested in, it is clear that questions about patents, reputations, positions of employment, etc. are far
from being universal questions that confront every society. On the contrary, one suspects that these questions arise for
us only because other and more elementary questions (including questions about the allocation of material objects)
have been settled in certain complex ways.[241

In other words, Waldron tries to defend his analysis by hypothesizing an anthropology of
societies without incorporeals.

Of course, liberal philosophers, including Locke, have traditionally started their analysis
from a hypothetical state of nature. At first blush, therefore, Waldron's approach might seem
worthwhile for the consideration of a Lockean natural-rights justification of property. On
further reflection, however, Waldron's approach is inappropriate to an analysis of liberal
philosophy. The state of nature posited by liberals such as Locke presupposes pre-social
individuals. Waldron starts with a hypothesized second stage of human development in which
social individuals are already living in societies. An analysis of property as it might exist in
even such a primitive society is irrelevant to the Lockean search for a pre-social natural right
of property.

More important, despite Waldron's assertions to the contrary, I believe that it is not
possible to hypothesize a society of entities identifiable as human beings in which incorporeal
property—such as status, religious objects, artistic creations, crafts, objects of beautification,
and other symbolic and imaginary objects—does not play a central role. Creatures living
together solely within the realm of physical needs and wants are not human subjects but only
animals living in packs. The human subject is the speaking subject of language in the
symbolic order. I can, on the other hand, hypothesize societies of human beings where
incorporeals are the primary source of property. For example, such a society might exist on a
hypothesized tropical island with abundant fruit, vegetables, water, and space obviating
scarcity for basic human needs and wants. That is to say, Waldron believes that tangible
property is more fundamental to human personality than incorporeal property. I argue that
the opposite is true.
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Waldron's approach poses even more difficulty when we move to the considerations of
actual "primitive" or tribal societies. I am not an anthropologist, so I am wary of making
empirical claims, but I nevertheless believe that no contemporary society exists solely in the
world of physical needs without rich and complex symbolic objects of desire.[23]

In the passage quoted above, Waldron tries to suggest that those primitive societies that
do have symbolic objects—such as religious objects or status—do not allocate these objects
through a recognizable property regime. This objection fails for at least two reasons.

First, Waldron's own definition of property—a regime of access and control of scarce
resources—would apply on its face equally to incorporeals and corporeals. Even if we are
squeamish about speaking of religious objects and worship in terms of property, any society
that recognizes a priesthood with special access and passage to the divine, that recognizes
the efficacy of ritual or taboo, or that requires initiation into religious mysteries or status—
such as manhood—subjects incorporeals to a regime of access and control of the objects of
human wants. This is Waldron's definition of property. Indeed, in his seminal anthropological
study of archaic property relations, Marcel Mauss emphasized that in so-called primitive or
premarket societies property, law, family, and religion were inextricably interconnected.[2¢!

In contradistinction, the two philosophies on which Waldron supposedly relies—
Hegelianism and Lockean liberalism—do not flinch from
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identifying religion with property. Hegel expressly recognized that our beliefs, religious
positions, and liturgical objects are every bit as much external symbolic objects of desire as
food and clothing. Similarly, as I shall discuss later, the Framers of the U.S. Constitution, who
were, of course, deeply influenced by Lockean liberalism, were not shy about analyzing
religion in terms of property. They sought to justify constitutional freedoms of speech and
religion precisely on the grounds that men have a natural property right in their opinions and
beliefs.

Second, if Waldron wishes to assert that primitive regimes of access to religious or other
symbolic objects significantly differ from the type of access and control that we associate with
property, he has the burden of articulating that difference. Waldron recognizes that his stated
project of justifying property requires that he be able to define property and distinguish it
from other interests, and he starts from the proposition that a philosophic project requires



careful definition. If he cannot identify the difference between the regime of access to
religious and status objects and other regimes, his attempted definition of property fails on
his own terms.

Most important, there is a practical problem with Waldron's specific choice of the limited
concept of property that serves as the starting point for his analysis. When one chooses to
argue from a simple hypothetical, the ultimate issue is not whether there is any empirical
society that matches the hypothetical. Rather, the question is whether the hypothetical
simplifies and epitomizes fundamental aspects of our society so as to serve as a useful
analytical model. Indeed, Waldron is very sensitive to the idea that property exists not merely
as an abstract philosophical concept but as a fundamental legal, economic, political, and social
institution in our society. Unfortunately, I believe that Waldron's hypothetical is so alien as to
be misleading.

As we have seen, Waldron has reduced the concepts of material resources and human
wants to what I have referred to as seemingly real needs. The problem with this should be
obvious. By reducing these concepts in this fashion, he has excluded from his starting analysis
of property all interests beyond those necessary for subsistence. As a result, all property
interests in the symbolic economy—including incorporeals and
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luxury goods defined broadly as anything above the satisfaction of animal need—have already
been identified as problematic. It is possible to take the position that no institution of property
can be philosophically justified beyond the subsistence level.!2Z1 By definition, that position
would always lead to the conclusion that the property regime of a relatively wealthy,
nonsubsistence economy, such as contemporary American society, could never be justified.
Waldron's goal, however, is not to take the radical neo-Proudhonian or Marxian position that
property is theft. He wishes to justify at least a limited property regime in a modern society.
His choice as a starting point, though, seems antithetical to his purpose.

4—
Waldron's Denial of Incorporeality

a—
Need or Desire?

In his analysis of property, Waldron's rhetoric quickly falls into the Phallic -phallic confusion of
the physicalist metaphor for property. Waldron states, for example, that "it is often
illuminating to characterize the solutions [to questions concerning the allocation of
incorporeals] in terms which bring out analogies with the way in which questions about

property have been answered."281 Waldron continues:

For example, once it is clear that individuals have rights not to be defamed, it may be helpful to describe that situation
by drawing a parallel between the idea of owning a material object and the idea of having exclusive rights in a thing
called one's "reputation." Such talk may take on a life of its own so that it becomes difficult to discuss the law of
defamation except by using this analogy with property.t2!

Let us recapitulate Waldron's reasoning. First, he argues that property is a regime
relating to the access and control of the objects of human wants and needs. Insofar as this
definition refers to "wants," one does not necessarily have to limit property to the allocation of
physical things. The colloquial term "want" could be read expansively to include the technical
psychoanalytical concept of desire. This would make the theory con-
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sistent with the Hegelian-Lacanian concepts of objects of property as potentially being
anything external to abstract personality and of property as the regime of intersubjective
exchange of the object of desire.

Waldron rejects this interpretation in his second move. Although he purports merely to
restate this definition, he in fact changes it by limiting the term "want" to the Lacanian
concept of need for physical objects. That is, he tries to move property out of the symbolic
regime of law, into the preconscious, prelinguistic realm of the real.

Waldron's third move is to argue that by analogy we can apply to incorporeal objects
legal principles developed by considering corporeal objects. In his fourth and final move,
Waldron comes full circle to Grey's denial of noncorporeal property. Only corporeal object
relations are property relations. Waldron no longer purports to apply principles developed in



connection with corporeal objects by analogy to develop the property law of noncorporeals.
Rather, he purports to apply property law concepts—which by implicit definition relate only to
corporeal objects—by analogy in order to develop a new law of noncorporeal object relations.
Waldron continues his argument by assertorially denying the noncorporeal nature of the
objects of legal relations that are traditionally considered to epitomize property. It has often
been noted that the most archetypical type of property—real property—is not a right to soil or
other physical things but to estates in land. Real property is not real in the Lacanian sense.!2

Waldron attempts to counter this view:
We might accept the argument but insist that spatial regions can still be regarded as material resources. Although they
differ ontologically from cars and rocks they also seem to be in quite a different category from the complexes of rights
that constitute familiar incorporeals—patents, reputations, etc. It is philosophically naive to think that the fact that we
have to regard regions as property objects adds anything to the case for regarding, say, choses in action in that way.
The second response is more subtle. We may concede that land, as conceived in law, is too abstract to be described as
a material resource. But we may still insist that the primary objects of real
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property are the actual material resources like arable soil and solid surfaces which are located in the regions in
question. Until recently, these resources have been effectively immovable and so there has been no reason to
distinguish "land as material" from "land as site." But developments like modern earth-moving and high-rise building
necessitate a more complex and sophisticated packaging of rights over these resources. Thus the concept of land as
site has now had to be detached from its association with immovable resources and employed on its own as an
abstract idea for characterizing these more complicated packages of rights. Still, in the last analysis, the system of
property in land is a set of rules about material resources and nothing more.[3!

These arguments evidence Waldron's deep ambivalence concerning corporeality and
property. He provides these arguments to support his assertion that, first, we should start by
analyzing corporeal objects because they are more basic and, second, that real property
interests are corporeal. The statement just quoted, however, seems to be an unacknowledged
shift in position. After saying that he will start with the property of material objects because
they are most basic, he makes an implicit admission that even though the most basic
property rights concern realty, and realty is not a physical object, he finds it useful to
analogize land to physical objects. Because it is convenient to think of realty interests as
physical objects, we will say that realty interests are physical objects without considering
whether or not this is actually the case. In other words, Waldron all but admits that he starts
with material objects not because they are the most basic objects of property but because
they seem simpler to think about.

b—
Waldron's Empirical Arguments for the Phallic Metaphor

Waldron wants to suggest that only modern technology has made the identification of realty
interests with the underlying land problematic. I question both the historical and empirical
accuracy of his statement.

As any first-year law student knows, the concept of realty as a specific plot of land
occupied and exploited by a single owner is a relatively modern development in Anglo-
American culture. Historically, real property consisted of the system of estates.[32! Estates did
not consist merely in the

— 126 —
right to occupy, farm, mine, or otherwise physically exploit specific pieces of realty; they
included a complex network of rights, responsibilities, and status. The estates granted to
nobility, for example, were often tied to a title and were conditioned on the obligation to
provide their liege with the military service (or its financial equivalent) of a specified humber
of men for a specified number of days. Numerous persons held different property rights with
respect to a given piece of realty. Although some of these were merely temporal divisions of
the right to occupy the land—such as life estates, reversions, and so on—many others were
not. Not only social status but also what we would call governmental and ecclesiastical
positions and functions were tied to estates. Other real property interests included, among
others, banalities —which included the right to operate certain "utilities" in a village such as a
mill, oil press, or bake oven located in a village—and advowsons —the right to name clerics to
a specific church and income.[23! Indeed, the traditional dichotomy between real and personal
property may originally have been in large part jurisdictional rather than substantive. Real



property rights referred not to property interests relating to land per se but to those causes of
action for specific relief that could be brought in the king's court.24

Although many of these medieval estates exist only as vestigial organs in late-twentieth-
century America, other partial estates have taken their place. Let us look at a very simple
example of residential real estate in New York City—my apartment. A corporation named
Hudson Mews Apart-
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ment Corporation owns the equity in the building and land where I live. A bank holds a
mortgage on the building granted by the corporation. Various parties including Time-Warner
Cable Television, Atlantic Bell, ConEdison, and the U.S. Postal Service have easements to
enter and keep objects—such as coaxial cables and telephone and power lines—on the
premises. The corporation owns rights of access to hook up to the water mains and pipelines
that run under the street in front of the building. The use of the land and building is subject to
extensive regulation by the City and State of New York. As the building is located in an
unusual (for Manhattan) location behind a private courtyard, the corporation also owns a
right-of-way across a narrow strip of land—owned in fee by someone else—which separates
our garden from the street. I, as tenant in the entirety with my husband, own the equity in
625 common shares of the corporation, and we are lessees of a proprietary lease granted by
the corporation for the apartment in which I live. A savings and loan association owns an
Article 9 security interest in the shares and the lease. Although the terms of my lease are
coterminous with my ownership of the shares, both my occupancy of the lease and my
ownership of the shares are subject to my performance of certain obligations under the
bylaws of the corporation—including paying an amount equivalent to my pro rata share of the
corporation's mortgage debt and operating expenses—and under the terms of the agreement
with my S and L. The corporation also has a security interest in my rights to secure my
obligations and an intercreditor agreement with my S and L governing its respective property
rights as a secured creditor. My right to alienate my shares and my lease is restricted by the
terms of the bylaws of the cor-
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poration and my security agreement with the S and L. Although shareholders occupy most of
the other apartments in my building—sometimes individually and sometimes through various
forms of joint tenancy—some shareholders sublet their apartments to unrelated tenants. The
corporation has granted the shareholders and lessees limited rights to use the common areas
of the building and the garden, as well as the right-of-way. Each tenant has the exclusive
privilege to use a portion of the basement for storage. The corporation leases the basement
apartment to our superintendent, whose lease is coterminous with his employment, and so
on.

Commenting on modern-day estates in land, Waldron ends his argument with the

following non sequitur:

Thus, the concept of land as site has now had to be detached from its association with immovable resources and
employed on its own as an abstract idea for characterizing these more complicated packages of rights. Still, in the last
analysis, the system of property in land is a set of rules about material resources and nothing more.2s!

Thus, Waldron would conclude that ultimately all the interests concerning my apartment
building are concerned with "material resources" in his definition of physical things. He might
try to argue that my ownership interest primarily concerns my sensuous exploitation of
physical walls, floors, ceilings, fixtures, and so on. But the interests of the financial
institutions, the telephone company, the cable TV company, the electric company, the postal
service, the laundry company, and Sal the Super are not primarily related to the physical
location. Rather, they are rights to receive income and are not, as Waldron suggests,
substantially different from the rights to income from the exploitation of any other form of
noncorporeal property. Moreover, even my apartment's value to me is not primarily based on
my physical needs. The value consists of a combination of its objective exchange value—the
market price—and its subjective use value to me. The use value relates to a variety of
symbolic and imaginary concerns, as well as my real needs. Examples include the apartment's
physical attractiveness, its relative quietness, its proximity to both my office and a wide
variety of restaurants and entertainment, the artsy population of the neighborhood, and so
on. Indeed, when one compares the cramped quarters in which we New Yorkers tend to live
with the housing occupied by people of comparable economic resources in other parts of the
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country, it is obvious that we value our property despite its failure to meet our real physical
wants.

Waldron admits that if ownership is defined in terms of wealth, then
we will certainly have to conjure up incorporeal things to correspond to the complex legal relations that in fact define
their economic position. But if we say instead that property is a matter of rules about access to and control of material
resources, but not necessarily about private ownership, then we may still say that a man's wealth is constituted for the
most part by his property relations. He may not be the owner of very many resources; but the shares he holds, the
funds he has claims on, and the options and goodwill he has acquired, together define his position so far as access and
control of material resources is concerned.28!

Once again, Waldron distinguishes between relations concerning noncorporeals and
"property"—that is, access to material (i.e., physical) resources. The only true property is
what he sees and holds. His argument seems to be based on the agrarian myth that all wealth
ultimately comes down to physical things—the land, gold, and so on. Everything else is
merely an indirect interest in the physical. To Waldron, all our creations—art, music,
medicine, technology, knowledge—ultimately relate to satisfaction of our physical, animal
needs and wants. Like the infant, we remain preconscious in the domain of the real.

But even if one accepts Waldron's assertions as to the source of wealth, it does not
follow from this that property relations are primarily or even archetypically relations affecting
the access to and control of physical things. His very discussion indicates that access to and
control of wealth—even if defined narrowly as physical things—are legal, symbolic relations,
not the mere immediate sensuous contact with, and physical exploitation of, tangible things.
Property, as a legal relation, is the way we as human beings move away from mere sensuous
experience of the outside world to symbolic and social relations among human beings with
respect to the outside world.

Indeed, as human beings, even our needs are not purely animalistic or natural. In the

words of Renata Salecl:

For Lacan the concept of need is linked to the natural or biological requirements of human beings (food, for example).
But for human beings it is essential that these needs are never manifest as purely natural needs. Needs are always
defined by a symbolic context: if we are hungry, for ex-
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ample, we do not simply grab the first available food, but rather we think about what we shall eat and then prepare
food in a special way.
When put into words, a need becomes articulated in the symbolic order. . . . Desire arises as the excess of demand
over need, as something in every demand that cannot be reduced to a need.[3?!

When I eat food, my property in the food is not the animal act of consumption and
digestion but the legal recognition of my right to possess and use or alienate the food. In our
society, property rights are these indirect, mediated relations among people through our
relationship with the external world. It is meaningless to speak of property without speaking
of our relation to these noncorporeal things, even if they ultimately indirectly lead to the
access to and control of corporeal things. And yet, it is impossible to do so through the
positive masculine phallic metaphor that Waldron unwittingly adopts.

B—
Some Realism about Legal Surrealism:
The Positive Phallic Metaphor and Ostensible Ownership

1—

Grasping at Straws

Much of commercial law doctrine—the private law of personal property—is firmly in the grasp
of the masculine phallic metaphor of property as axe. The legal concept of possession is
conflated with the sensuous experience of grasping a physical thing in one's fist. This
metaphor is merely inept for the analysis of noncustodial property interests in tangible
chattels which, at least theoretically, could be grasped. It is bizarre when applied to the
property law of intangibles which is an increasingly important subject of commercial law.
Rather than being simple and intuitive as its proponents claim, the metaphor of sensuous
grasping can only be maintained through increasingly elaborate auxiliary metaphors and
analogies. If legal realism was an attempt to make commercial law more nearly reflect actual
economic practice, then the phallic metaphor is legal surrealism.



In this section, I explore the pernicious use of the physical metaphor in commercial law
scholarship and doctrine with particular emphasis on the law of perfection of noncustodial
security interests and security interests in intangible property. I will concentrate on the most
extreme and
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surrealistic example of the affirmative version of the physical paradigm in commercial law—
the doctrine of "ostensible ownership." To the proponents of this doctrine, property should not
merely be grasped, it must be wielded in the sense of being displayed for all to see. Not only
does the sensuous grasp of a physical thing erect a legal presumption that the grasper is the
owner, but property interests which do not, or cannot, take the form of sensuous grasping—
such as when the object of the property interest is itself intangible—are deemed to be so
problematic as to be presumptively fraudulent unless "cured." I will show that by enabling us
to get beyond the masculine metaphor, the Hegelian theory of property offers a more
satisfactory account of existing American property law and can serve as a paradigm for
critiquing and revising existing law.

2—
Ostensible Ownership

a—
Introduction

The traditional doctrine of ostensible ownership holds that creditors assume that property
"held" by another person actually belongs to that person. In other words, this doctrine posits
that the archetypical form of ownership is immediate physical contact with, and custody of, a
visible and tangible object. Like Waldron, proponents of this doctrine implicitly reduce
property to the single masculine element of possession. I take this imagery to its logical
extreme and call it "property as sensuous grasp." Property interests that cannot be so
reduced—either because the interest is nonpossessory or because the object of the property
interest is itself intangible—are considered "problems" that need to be explained. In other
words, this doctrine holds that reasonable creditors presume that the person in physical
custody of a tangible thing is ostensibly the owner free and clear of any competing claims.
Consequently, in order to prevent actual or constructive fraud on creditors, all noncustodial
property interests (such as hypothecations) should be "perfected."28 "Possession," in the
sense of immediate physical custody or sensuous grasp
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by the secured party, is the preferred mode of perfection because it supposedly eliminates the
ostensible-ownership problems with respect to the debtor's creditors.2?! Hypothecations of
most forms of personalty are governed by Article 9 of the Uniform Commercial Code (the
"U.C.C."). Article 9's primary alternate mode of perfection by filing is permitted as a
substitute—a form of fictive custody—in those situations where custody is impossible or
impractical.#® This notion is unquestioningly adopted by a large percentage of the academy
and the courts—a computer search will produce literally dozens of articles and cases which
parrot it as dogma.

The high priests of ostensible ownership are Douglas Baird and Thomas Jackson.[4!
Starting with their 1981 article, Possession and Owner -
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ship: An Examination of the Scope of Article 9 ,1#21 and continuing up through Baird's Security
Interests Reconsidered ,'#31 they have taken the doctrine of "ostensible ownership" to its

logical extreme and beyond.!*#! As described by Baird and Jackson:

Since Twyne's Case , . . . possession has been viewed as the best available source of information concerning
"ownership" of most types of personal property. Separation of ownership and possession has been viewed as a source
of mischief toward third parties, and for that reason as fraudulent.4s

They identify a negative pregnant in the traditional assertion that physical custody
implies ownership. They infer from this that /ack of physical custody implies no ownership.
That is, the doctrine holds that the archetype of property is the sole element of possession
reduced to the specific example of physical custody—an immediate, binary relation of subject



to object. As this is the masculine strategy of denial, all attempts to complicate this simplistic
account by revealing the mediated nature of noncustodial property interests must be
repressed. This is why such interests are declared constructively fraudulent and voidable
unless they can somehow be restated within the metaphoric imagery of the binary archetype.

Proponents try to justify this doctrine with a combination of ethical and economic
grounds.!#¢l Both these justifications are based on the unexamined and unverifiable empirical
presumption that reasonable creditors assume (absent actual notice to the contrary) that all
assets in a debtor's custody are unencumbered. This presumption is supposed to be bolstered
by a historical analysis which purports to show that American
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law has traditionally held that noncustodial property interests are presumptively voidable on
the grounds of constructive fraud. Baird and Jackson do not merely argue that this historical
account explains the existing positive law of perfection of security interests. Rather they
believe that rationality itself insists upon the doctrine of ostensible ownership. It, therefore,
should be unloosed from the confines of its traditional jurisdiction. Accordingly, not merely
noncustodial security interests but all noncustodial property interests should be subjected to a
perfection regime.!? That is, although they purport to justify ostensible-ownership doctrine in
part by historical precedent, they conclude by arguing that we should adopt and expand the
doctrine despite historical precedent to the contrary.

Opponents of ostensible-ownership theory have argued for years—persuasively in my
opinion—that there is strong empirical evidence that, whether or not its basic underlying
assumptions were ever justified, they are now obsolete.!8 In our modern economy, property
interests commonly, or even typically, are not accompanied by physical custody of tangible
objects, and the persons in custody of the objects of property are commonly not the owners.
An excellent example of this, which I shall discuss later in this section, is one of the most
important categories of personal property in the modern economy—investment securities
(i.e., stocks and bonds). The vast majority of publicly traded securities are no

— 135 —
longer evidenced by physical certificates held by the owners but are held indirectly through
tiers of intermediaries in the form of electronic book-keeping entries. Consequently, the
marketplace is fully aware that physical custody standing by itself has no evidentiary value.[*9!
In other words, creditors do not have to undertake expensive investigation to learn that
encumbrances exist. They can assume, based on empirical data concerning debtors on the
whole, that they do.52
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My main argument against Baird and Jackson's theory is not, however, based on
empirical claims or historical interpretation.tst! Rather, my complaint is that they attempt not
only to analyze current law but also to make policy recommendations for future law on the
basis of unprovable assertions of accidental and contingent empirical facts rather than a
consideration of the logical functions of property.

b—
Custody as Evidence of Ownership

Baird and Jackson assert:

Possession of personal property is the best evidence of its ownership. The law of secured transactions has ordered
itself around this principle for nearly four hundred years. . . . The drafters of the [Uniform Commercial] Code did not go
far enough either in abolishing metaphysical and unobservable
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distinctions based on concepts such as "title" or in adopting the more concrete concept of possession as their
benchmark.ts2!

This is one of the clearest statements of property as sensuous grasping of physical things
in contemporary legal scholarship. Those legal relationships which are not physically
observable are slandered as mere "metaphysics." Their phrase echoes Karl Llewellyn's



embrace of the physical metaphor in the Official Comment to U.C.C. § 2-101, which states

that under the law of sales

[t]he legal consequences are stated as following directly from the contract and action taken under it without resorting
to the idea of when property or title passed or was to pass as being the determining factor. The purpose is to avoid
making practical issues between practical men turn upon the location of an intangible something the passing of which
no man can prove by evidence and to substitute for such abstractions proof of words and actions of a tangible
character.

As Llewellyn insisted, practical men need tangible things. Baird and Jackson seem never
to use the word "title" without their intended pejorative, "metaphysical." Presumably, by
"metaphysical" they intend connotations such as unreal, fictional, imperceptible, invisible,
intangible, inaudible, too abstract, excessively subtle, "airy-fairy," supernatural, ambiguous,
uncertain, and so on. Certainly it is not serious enough (or, dare I say, too feminine?) for real
men who are only happy when grasping their tangible things. But, in context, Baird and
Jackson use the term to mean the legal (symbolic) as opposed to that which physically exists
(which we locate in the real).!3! In other words, they have inadvertently limited the word
"metaphysical" to a simpleminded, folk-etymological meaning—that which is other than the
physical—and imply that only the physical is actual. This precisely reflects our psychoanalytic
urge to achieve the impossible goal of unmediated relationships through the imaginary
collapse of the symbolic into the real, as though property could be reduced to our animalistic,
natural, physical relations with the material world.

Note, however, that Llewellyn's concern expressed in the Official
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Comment is not the misleading nature of noncustodial interests but of nonobjective ones—
that is, property interests which "no man can prove by evidence." Unfortunately, as I shall
discuss in greater detail in section III.B of this chapter, his physicalist imagery already
presupposes that "objective" means "physical" and that "intangible" means "subjective." This
is exactly Baird and Jackson's error.

Like all proponents of the physical metaphor for property, Baird and Jackson do at some
level recognize its impracticability, if not impossibility. And they offer one of the usual
"solutions": denial through the adoption of the physical metaphor and attribution of the
pejorative "metaphysical" to alternates. That is, certain forms of nonphysical possession are
implicitly analogized as being equivalent to physical custody.

For example, they do not defend the filing regime on its own intrinsic utility. Rather, its

utility is defended by metaphor—filing is just like sensuous contact:

Both public recording files and possession share one central feature: Information about competing property interests is
concrete and trustworthy. It is trustworthy because the information is conveyed by events—making a filing or taking
possession—that themselves determine legal systems.[54!

This is despite the fact that Baird and Jackson also recognize that filing has distinct
advantages over custody in that it allows the debtor to continue to use the collateral, thereby

making it more likely that the secured party will eventually be paid.

A secured creditor need not take possession of the collateral, but if he does not, he must make a public filing in a
designated place. . . . [A] filing system places fewer restrictions on the use of collateral yet it still provides information
that allows a creditor to avoid the uncertainty caused by the possibility of debtor misbehavior.!s5!

At one moment Baird and Jackson do recognize that the requirement of perfection must
relate to some requirement that property interests be objectively manifest as a condition of
general enforceability, but do not understand its full implications:!=¢l

— 139 —
The doctrine of ostensible ownership assumes that such contractual divisions [i.e., of property rights] are irrelevant
insofar as third party rights are concerned. What matters is that third parties be able to observe the division easily and
accurately.ts71

Unfortunately, after this correct starting place, their argument gets lost. Based on
historical, but unverified, empirical assumptions, they first assume that physical custody is
clear and informative and can serve as an effective way of objectively evidencing a property
interest. From this they draw the non sequitur that noncustodial property interests are so
problematic that they must be voided unless they can be cured by analogy to custodial
interests. This means that Baird and Jackson do not fully recognize that the question of
objectification arises in all property claims. Because they conflate objectivity with physicality,
they believe that the need for objectification (what they call the ostensible-ownership
problem) is created not by the claim to property but by the separation of such claims and
physicality. Consequently, the test of an enforceable property interest depends not on
whether it is sufficiently objectified but on whether it is sufficiently physicalized:



A party who wishes to acquire or retain a nonpossessory interest in property that is effective against others must, as a
general matter, make it possible for others to discover that interest.s8!

Therefore, filing is judged by whether or not it can serve as a substitute for physical
custody and thus become a form of fictive possession.52

A similar conflation of objectification with physicality can be seen in Stephen Munzer's
otherwise insightful property analysis. Munzer makes the quite remarkable statement that the
only way that "embodied entities such as human persons can have property in nonmaterial
things . . .

— 140 —
[is] through some physical manifestation."t€® "It is, therefore, essential to property as it can
exist for human beings that it involve, at some point, material objects. Without a physical
manifestation people cannot have rights in nonmaterial things."¢! He thinks that this is
demonstrated by the fact that copyright and patent applications require a writing, drawing, or
model.t2! But in context, it becomes clear that his real concern is intersubjective
communication. He refers to recent legislation as instituting "legal conventions that allow for
more transitory physical manifestations."l¢3] He gives as an example a California statute that
recognizes property rights in "any original work of authorship that is not fixed in any tangible
medium of expression."®4! Music performed but not transcribed, or a mime performance seen
but not filmed, is, to Munzer, a "fleeting" physical manifestation of property.[¢s! Presumably,
on this analysis, electronic records of property interests (such as uncertificated securities) and
conveyances (such as wire transfers) are also "physical" manifestations.

Even if one buys (which I do not) their assertion that physical custody of goods is
unproblematical in most cases, Baird and Jackson are presupposing an economy in which
most (or at least the archetypical forms of) property interests involve tangibles. This means
that the law of perfection of security interests in intangibles is developed by analogy to the
presumed "norm" of tangibles. If the law of tangibles is based on the presence or absence of
physical custody, the law of intangibles is developed by reference to the presence or absence
of something that, by definition, cannot exist.[¢€! This requires the development of ever more
elaborate fictions and metaphors. This is precisely the same inverted logic which Waldron
used to support the positive masculine phallic metaphor in property jurisprudence.
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C—
Benedict v. Ratner

It is significant that Baird and Jackson include the infamous case of Benedict v. Ratner €21 in
the chapter of their casebook which covers the history of the ostensible-ownership
principle.t€8 In this pre-U.C.C. case, the United States Supreme Court invalidated an
assignment of accounts receivable—what we would today call a non-notification security
interest in accounts.!®®! Specifically, the court voided a purported assignment by a corporation
of all of its existing and future accounts receivable when the assignee not only lacked the
right to collect the accounts but the assignor had no obligation to account to the assignee for
the collected accounts. The assignee did not notify the account debtors that he was now the
owner of the accounts, collect, ask for an accounting, or attempt to assert any rights
whatsoever with respect to the accounts until after the corporate-assignor's bankruptcy. That
is, the assignor retained the right to collect, settle, or otherwise deal in the accounts without
either paying the proceeds over to the assignee or substituting new accounts. The Supreme
Court found that this transaction was a fraud on the corporate-assignor's debtor as a matter
of law (i.e., it is objectively fraudulent even if the corporate-assignor acted with subjective
good faith as a matter of fact)!Z® because the assignor retained, and the assignee did not
obtain, "dominion" over the accounts.

Baird and Jackson's inclusion of this case as an example (or, at least, a close relative) of
ostensible-ownership theory follows from their custodial/

— 142 —



noncustodial distinction: if noncustodial interests are defined as problematical, then property
interests in accounts which are, by definition, intangible must always raise the concerns which
underlie ostensible-ownership theory.[z1

Baird and Jackson take the position that, when one is analyzing the validity of the
secured party's property interest, then the logic of ostensible-ownership doctrine demands
that we ask not only whether the debtor retains physical custody but also whether the
secured party ever obtained physical custody. That is, under the classic version of the
ostensible-ownership theory, the debtor's creditors supposedly would be fooled into thinking
that the debtor owned his property free and clear of liens if they looked at the debtor and saw
the debtor in possession of the collateral. In the rewritten theory, creditors would also be
fooled into thinking that a rival creditor did not have a lien on the debtor's property if they
looked at the creditor and did not see it in possession. This seems to follow directly from the
underlying presumption that property is possession and possession is physical custody.

This, of course, is the logical extension of the phallic metaphor. If a secured party is
claiming a property interest, it is not enough to show that the debtor has been castrated from
her phallic property. Rather, the secured party must show that he now wields the Phallus . For
this analysis, it is irrelevant whether the reason why the secured party lacks physical custody
is that the debtor retains physical custody (as in classic ostensible-ownership analysis) or that
the nature of the collateral makes physical custody an impossibility (as in the case of
assignments of accounts and other intangibles). This approach may be implicit in the rule
announced in Benedict v. Ratner . Justice Brandeis might be read as analo-
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gizing ownership of accounts to the sensuous grasp of goods and fixating on the lack of
physical custody, or its analogue, in the secured party. In this reading the term "dominion"
stands in for physical custody of intangibles.

Perhaps tellingly, the assignee in this case was the father of the assignor's president.
Does his paternal status of the assignee explain, in part, why the Supreme Court was so
concerned with the assignee's lack of dominion? For the father to function as a father he
needs to appear to be holding the Phallus . But in Benedict v. Ratner , the father is castrated
and it is the son who wields phallic property.

Modern lawyers love to sneer at this case as a relic of a financially unsophisticated era.
The drafters of the U.C.C. claimed that they rejected the rule of Benedict v. Ratner with
respect to accounts.!?2! By this they meant that they did not adopt the Supreme Court's
specific solution to the secured party's lack. That is, they did not insist that the secured party
take dominion and control over an assignhed account. Instead, as I shall discuss below, Article
9 permits secured parties to perfect their interest through filing. Consequently, Article 9
makes it much easier for lenders to offer what is known as "nonnotification" accounts
receivable financing.[z31

In contradistinction, I agree with Baird and Jackson's intuition that Benedict v. Ratner
remains relevant because it identifies a recurring problem of commercial law, albeit in a
partial and imperfect manner. Although the drafters sought to assure a different outcome
from that of Benedict v. Ratner , they implicitly embraced both its obvious general conceptual
errors as well as its hidden insight. This can be seen in Article 9's rules for the perfection of
security interests.

The principal effect of the Benedict rule has been, not to discourage or eliminate security transactions in inventory and
accounts receivable—on the contrary such transactions have vastly increased in volume—but rather to force financing
arrangements in this field toward a self-liquidating basis. Furthermore, several lower court cases drew implications
from Justice Brandeis' opinion in Benedict v. Ratner which required lenders operating in this field to observe a number
of needless and costly formalities: for example it was thought necessary for the debtor to make daily remittances to
the lender of all collections received, even though the amount remitted is immediately returned to the debtor in order
to keep the loan at an agreed level.

[a] security interest is not invalid or fraudulent against creditors by reason of liberty in the debtor . . . to collect or
compromise accounts . . . or to use, commingle or dispose of proceeds or by reason of the failure of the secured party
to require the debtor to account for proceeds or replace collateral.

— 144 —



3—
Objectification:
Hegelian Possession as an Alternative to the Paradigm of the Phallic Metaphor

The ostensible-ownership doctrine is supposed to explain the historical development of the
positive law of security interests. Extremists, such as Baird and Jackson, argue that if one
accepts the doctrine, then consistency and utilitarian considerations demand that we extend
the concept of "perfection" beyond security interests to all noncustodial property interests.
They cannot explain, however, why our supposedly efficient capitalist system has not yet
done so. One is not required to "perfect" one's nonpossessory property interest in goods
leased, coats left at the hatcheck in restaurants, clothes left with the dry cleaner, and so on.
In the theory of Baird and Jackson, this remains an unexplained aberration. In this section, I
suggest that a Hegelian analysis offers a much more convincing account of current law which
avoids such embarrassments. To that end, it is helpful to review briefly the structure of Article
9 before moving on to my analysis.

a—
Attachment and Perfection

Article 9 security interests can only be created by contract.[Z#! They are not merely contract
interests, however, but property interests in specific identifiable collateral. This means, among
other things, in the event of the debtor's bankruptcy, a secured party does not share in the
estate pro rata with general creditors but is entitled to distribution out of earmarked assets.
Consequently, Article 9 makes a distinction between what it calls "attachment" and
"perfection" of security interests which reflects their contractual and property aspects,
respectively.

Roughly speaking, when we say a security interest has attached, we mean that it has
become enforceable against the debtor who created the security interest as well as against a
discrete class of third parties: donees and knowledgeable buyers out of the ordinary course of
business.[Z51 Perfection means that the attached security interest is also enforceable against a
much larger class of third parties, most significantly, subsequent lien cred-
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itors, the debtor's bankruptcy trustee, most subsequent secured parties, and certain
others.[Z¢1 Consequently, one can have unperfected but attached security interests in many
categories of collateral,”21 but there is no such thing as a perfected but unattached security
interest.
Why is this so? One answer is suggested by the Hegelian theory of the function of
property.

b—
The Logic of Property

(1)—

Classical Liberalism and Autonomy

Elsewhere I have shown that the existing positive law of property under the U.C.C. can be
explained in terms of the classical liberal policy of furthering autonomy.!Z8! This analysis is
powerful and appealing in that it probably reflects the underlying liberal jurisprudential
theories actually (implicitly or explicitly) held by the drafters. It is limited, however, in that it
depends on a liberal presupposition of human nature as atomistic individuality with a natural
right of negative liberty as personal autonomy (and, to a lesser extent, a natural right to
property). These presuppositions are, perhaps, not so universally shared in our society as
they once were. As a sublation of liberalism, Hegelian property theory can preserve
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the liberal values of individuality, autonomy, and negative liberty as one true moment in the
actualization of freedom while negating and superseding its false claims to universality.

As I discussed in chapter 1, Hegelian possession is the identification of a specific object
as being "owned" by a specific legal subject with the right and power to exclude others from
the object. Because the logic of property is to make the owner recognizable by others, the
claim to ownership which is possession cannot be totally "subjective" in the sense of private
to the so-called owner. It must be somehow public and "objective" in the sense that it is
intersubjectively recognizable by the relevant legal community.

Unfortunately, the U.C.C., and much contemporary legal scholarship, conflates the
English term "possession" with its more narrow meaning of physical custody, preferably in the
form of sensuous grasp. Consequently, the Supreme Court's terminology in Benedict v.
Ratner —dominion (from dominus , lord)Z2! —may in fact be more appropriate since it does
not carry the unfortunate modern physicalist connotation of "possession."

In our legal system, both the debtor and the secured party to a security interest are
deemed to have property rights in the collateral, although neither has the most full and
adequate manifestation of property known as unfettered ownership. In a hypothecation, the
debtor has possession in the sense of the right to have physical custody of a tangible object,
or is otherwise recognized as the owner of an intangible object. She has the right to enjoy the
object in the sense of using it or collecting it. Article 9 gives her the power to alienate her
equity interest and sometimes the secured party's interest in the collateral (despite
contractual restrictions to the contrary).!® These rights are all immediate, but they are also
contingent in that their continued existence is subject to the condition that she satisfy the
secured obligation. The secured party's rights of possession (through "repossession"),&
enjoyment (through collection or strict foreclosure),!®2! and alienation (through foreclosure
sale)®3] are inchoate because they are all contingent upon a future default by the debtor
which may never occur. Consequently, the secured party's rights remain contractual in nature
unless they are somehow immediately objectified. An unperfected security interest is
objective only to a very small class of people: the
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debtor and parties with actual notice. Consequently, attached but unperfected security
interests are enforceable against certain knowledgeable buyers!®! and against the debtors'
donees, who do not act as independent legal subjects but inherit the status of their donor.[25]
The logic of property is recognition by others. In order to be a property right enforceable
against a third party, it is necessary that it become objective in the sense of recognizable by
that third party. It is the necessity for objectification which explains the requirement known
as perfection. This is another way of saying that possession is the most primitive element of
property, required for the other two.

(2)—

Hegelianism and Pragmatism.

While the Hegelian dialectic is a powerful tool for analyzing the structures of society, it cannot
answer specific questions of legal policy or daily life.[8! This is why pragmatism is a necessary
correlate of Hegelian idealism. The actual form of possession for any given property claim in
any given society falls outside logic and within the province of positive law. In this
interpretation, perfection of a security interest through filing of a financing statement would
be a form of Hegelian possession through marking recognized by the positive law of the
U.C.C. That is, filing is not a second-best substitution for possession as exemplified in the
norm of sensuous grasping; through positive law, filing itself becomes a form of possession.
The Hegelian concept of possession can be used both to explain and to
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critique some areas of property law which seem anomalous when considered within
ostensible-ownership doctrine. Probably the most obvious of such apparent anomalies, as
raised by Baird and Jackson, is the lack of any perfection requirement for leases and certain
other arrangements where a noncustodial party has enforceable property rights. From a
Hegelian viewpoint, the continued existence of this apparent anomaly can be explained if the
lessor's noncustodial interest is otherwise objectively manifest in the sense of being



observable, or at least discoverable, by a third-party creditor of the custodial lessee from
evidence other than the self-serving subjective statements of the custodial party.8Z! This
turns out to be the case.

If a creditor wishes to take a security interest on equipment or other goods in the
custody of a debtor, it can investigate the equipment's provenance or chain of title.[®8! That is,
it can demand from the debtor some evidence of the origin of the equipment—such as a bill of
sale or other receipt. The creditor can then question the source of the equipment about the
nature of the transaction by which the debtor obtained custody. In this way, the creditor has
some ability to ascertain the existence of an adverse interest that is not totally dependent on
the subjective statements of the debtor.82 The same reasoning could in part explain the
traditional solicitude for purchase money financers—at least when the financer is also
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the seller of the collateral.’® It cannot, however, justify the nonperfection of other forms of
noncustodial security interests. That is, an investigation of the past chain of title of an object
will not reveal the existence of a non-purchase money hypothecation.

I am not arguing that Hegelian property analysis shows that perfection of leases by filing
is neither necessary nor a good idea. It merely argues that any given society may decide that
different forms of objectification might be appropriate for different property interests for
historic or pragmatic reasons. In my example, one might decide on abstract logical grounds
that the unperfected interests of lessors are theoretically objective (i.e., possessory) and,
therefore, property. Nevertheless, society could also pragmatically decide that investigation of
provenance is too difficult, too time-consuming, and too subject to fraud by dishonest debtors
who can forge fake receipts or collude with dishonest suppliers, to be considered sufficiently
objective to justify enforcement of all leases against all competing interests. In other words,
leases which can be discovered through investigation of provenance might be minimally
objective and "possessory" in a Hegelian sense, but they are not necessarily the most
adequate or full form of possessory interests.

Moreover, if lease financing is a significant rival for secured financing

— 150 —
in some industries, it might also make pragmatic sense to require the same form of
objectification for all property interests. We might, therefore, pragmatically decide that with
respect to some industries, or some types of collateral, creditors should have to engage in
only one form of search to discover all potentially rival interests. Why make creditors search
both the secured financing records and investigate provenance if it would not impose
significant hardships on lessors to record their interests on a certificate of title?

For example, we have decided to require perfection formalities for all property
interests—ownership, leasehold, and security interests, custodial as well as nhoncustodial—in
aircraft and airplane engines and equipment which are frequently financed by sale-leasebacks
and secured credit.!®!! Similarly, although the U.C.C. does not require that leases in
automobiles be perfected as a condition of enforceability against creditors, both the interests
in lessors (as owners) and secured parties (as lienholders) must be noted on the certificate of
title on automobiles under state certificate-of-title statutes.!®2! Contrarily, in other industries
we may decide that the expense imposed on the noncustodial party would not justify the
investigative cost savings to third parties.

Of course, these pragmatic decisions depend on precisely the type of difficult-to-verify
empirical questions which I have been seeking to avoid. But this is an inevitable characteristic
of all pragmatic decisions. All we can do is develop a logical structure to help frame the type
of pragmatic questions we need to ask, and develop a theory of political legitimacy for the
process by which the pragmatic decision will be reached. Traditionally, in our political system,
such decisions are considered to be within the competency of the legislature. My criticism of
Baird and Jackson, then, is not so much that they raise a hypothesis which requires empirical
investigation but that they assume the very empirical data on which a demonstration of their
hypothesis depends.
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(3)—

Perfection, Filing, and Control.

An example of a pragmatic recognition that different forms of objectification may be more or
less adequate is the priority regime for security interests in investment securities contained in
the 1994 revisions to Articles 8 and 9 of the U.C.C. As revised, Articles 8 and 9 permit a
variety of liberalized perfection alternatives for security interests in investment securities. In
perhaps the most radical change from traditional law, the revisions provide for automatic
perfection of security interests granted by broker-dealers and other securities intermediaries.
Filing will be permitted in the case of other types of debtors. Both of these are examples of a
minimum form of Hegelian possession through positive law—intersubjectively recognizable
identification of object to subject.

In the case of automatic perfection, objectification consists of the general knowledge of
the lending industry that securities held by broker-dealers are customarily subject to multiple
competing noncustodial property claims. Based on their investigation of the actual practices of
lenders in the securities industry, the drafters of the 1994 revisions to Articles 8 and 9
rejected the assumptions of the ostensible-ownership theory in light of a new ostensible-
nonownership analysis: in the absence of actual notice to the contrary, reasonable creditors
assume that al/l investment property held by securities professionals is encumbered. But note,
the intersubjective knowledge which is "objectively" known by the lenders goes only to the
existence of competing interests, generally, rather than of any specific property interests of
any identified party. Consequently, revised Articles 8 and 9 only make these interests
generally, but not specifically, enforceable. By this I mean all secured parties who rely only on
automatic perfection and do not take one of the other objectifying acts permitted by the
statute have priority over general creditors but share pro rata among themselves.23!

Perhaps more interestingly, the revisions further provide that secured parties who take
"control" of investment securities have priority over security interests perfected by alternate
means (such as automatic perfection).t24! "Control" is a newly coined term of art defined as a
variety of devices which give the secured party power to dispose of the property
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without the further cooperation of the debtor. As we have seen, although physical custody can
be a form of Hegelian possession, it is not the archetype of possession. Similarly, although
actual physical custody of a securities certificate can be an element of control, it is not the
archetypical form of control. Indeed, when a certificate is registered in the name of a specific
person, mere physical custody does not even constitute control unless it is accompanied by all
appropriate indorsements.

It is also significant that the forms of "control" defined by the revisions are all
intersubjectively recognizable. For example, one form of investment property governed by the
revisions is a new property interest known as a security entitlement.®s! For my limited
purposes it suffices to say that this is what an investor has when she owns her securities
indirectly through her broker or other securities intermediary. This is now the most common
form of securities holding in this country. If "control" by a secured party is thought of only as
the power to dispose of the collateral without the further act of the debtor,2¢! then,
theoretically, a debtor could give a secured party control by signing an irrevocable power of
attorney to give instructions to the broker or other securities intermediary.l®Z! But such an
arrangement could be kept entirely private between the debtor and the secured party until
such time as the secured party chose to exercise its power. Consequently, such private
arrangements do not fall within the defined term "control" for the purposes of the revisions.
In order for a secured party to obtain "control" over a security entitlement, the securities
intermediary with whom the security entitlement is maintained must agree to obey such
instructions.!®8 That is, there must be at least one third party who knows of the arrangement
and can answer questions from other third parties.22

The drafters, in effect, made a pragmatic judgment that security in-
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terests perfected by "control" are more public and unambiguous than those perfected by
automatic perfection and, therefore, should be given priority. Similarly, although public filing
is given the status of perfection by positive law, it does not as adequately serve the



possessory function of excluding others as does "control"; consequently, secured parties who
perfect by filing are subordinate to perfection by "control." In other words, although security
interests in investment securities may be minimally objectified through notoriety or filing,
"control" prevails because it is a more adequate form of objectification.

(4)—

Benedict v. Ratner Redux

A Hegelian analysis might also offer an aphysicalist reinterpretation, and partial rehabilitation,
of some aspects of the apparently physicalist legal doctrines such as ostensible ownership and
the Benedict v. Ratner rule. The doctrine of ostensible ownership is both archaic and based on
insupportable empirical presumptions. Nevertheless, just "as the toad, ugly and venomous,
wears yet a precious jewel in its head, "2 this incoherent doctrine hides a valuable germ of
Hegelian property analysis buried deep within it. Such an analysis would ask: What does it
mean to say that a hypothecation or assignment has created a property interest in the
underlying collateral in favor of the secured party/assignee? Under contemporary commercial
law theory, substance is supposed to control over form.!22 Because property rights always
implicate third parties (such as creditors), courts are not supposed to look solely to the
parties' self-serving characterization of their legal relationship. Consequently, we need to
identify the minimum substantive requirements of property. This is another way of saying that
property interests need to be at least minimally objective.

The principle that substance prevails over form usually arises when it is clear that the
parties intended to create a property interest, but there is
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a dispute as to how the interest is to be characterized. The classic example is the security
interest disguised as a lease.!t®2] But it is another example of the form/substance dichotomy
which raises the concerns underlying ostensible-ownership analysis. Certain transactions
which are structured in the form of present conveyances of property may, in substance, be
mere options to acquire, or other forms of executory contracts to purchase property in the
future. That is, when two parties to a contract self-servingly characterize the transaction as
"hypothecation" or an "assignment" or another form of property interest, it does not
necessarily make it so. It could just be a promise to prefer a creditor, to assign an asset, or to
grant a call option on the asset exercisable in the future. Since property rights affect third
parties directly, the characterization should be objectively determinable by third parties.

This means that we need to define the essential elements of property in order to identify
when a bona fide, enforceable transfer of a property interest has occurred. My Hegelian
approach argues that there must be an element of possession (objectification), as well as the
elements of enjoyment and alienation, for a legal interest to be considered a full property.
What the court labeled "dominion" in Benedict v. Ratner might be reinterpreted as an attempt
to identify what it means to have a property interest in an intangible. Did the purported
assignee have any publicly recognizable right to possess, enjoy, or alienate the accounts? It
may be that an effective assignment of the accounts had not been made because the
assignee's rights to the account were not "possessory" in the Hegelian sense: they were
totally subjective, in the sense of private, and not objective, in the sense of publicly
recognizable. Possession is the logically first, most primitive element of property. Since there
was no "possession,"” the creation of a property interest was never completed. As the
arrangement was private between two persons, and was not recognizable by third persons,
any rights which the assignee had should be considered contractual in nature. Under this
reasoning, one does not need to invent theories of constructive "fraud" in order to refuse to
enforce an inchoate transfer which was never consummated. 13!

The drafters of the U.C.C. claim to have rejected the rule of Benedict
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v. Ratner .1*%41 In my reinterpretation, this is an overstatement. The drafters contradict
Benedict v. Ratner in the sense that the Supreme Court voided nonnotification assignments of
accounts which are not sufficiently policed by the assignee, while the U.C.C. expressly
provides that they can be valid and enforceable as Article 9 security interests. The U.C.C.
does not, however, reject the underlying concept that to be an enforceable present property



interest in accounts, rather than a mere contract right to future assignment of accounts, an
assignment must be possessory in the Hegelian sense. They merely require a different form of
objectification. The Benedict v. Ratner court required the assignee to objectify his property
interest by notifying the account debtors and otherwise to obtain the direct power to deal with
the collateral. In contradistinction, Article 9 provides that most assignments of accounts fall
within the defined term "security interest" whether or not the assignment is an outright sale
or only an assignment as security.[225] Security interests are not enforceable against most
third parties (i.e., are not legally recognizable as full property interests) unless they are
perfected.!2%! The formality*®Z! required for perfection of assignments of accounts is public
filing.[108]
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In other words, even as the U.C.C. rejected the specific holding of Benedict v. Ratner ,
Article 9 also arguably adopted its inchoate general principle—security interests should not be
enforceable against third parties (i.e., be recognized as property) unless they are made
objectively recognizable by third parties. The proposed revisions to Articles 8 and 9 adopt a
variation of dominion as the most adequate mode of objectifying a security interest when the
collateral consists of investment property. That is, the highest priority is granted by the
secured who obtains "control"—the power to deal in the collateral.

The ostensible-ownership doctrine dimly recognizes that property interests need to be
possessory, in the Hegelian sense, but confuses the general concept with a specific example—
physical custody of tangible things. Lacanian theory reveals why this doctrine is both
erroneous and seductive. Hegelian theory enables us to identify the function which ostensible-
ownership doctrine unsuccessfully tries to address. Used together, they enable us to get
beyond the phallic metaphor to rewrite property doctrine.

n—
The Bundle of Sticks:
The Negative Version of the Masculine Phallic Metaphor

A—
Chix Nix Bundle-O-Stix:
A Critique of the Attempted Negation of Physicality

|—

Prophecies

The most eloquent prophet of the death of property is Thomas Grey. In his justly famous
1980 essay "The Disintegration of Property,"?9 Grey argued that by reconceptualizing
property as a bundle of sticks, modern jurisprudence had undermined its very foundation. As
a result, property is doomed to disappear as an important category of law.
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Unfortunately, despite the undeniable elegance and influence of this essay, Grey's analysis
could not be more erroneous and his conclusions more wrong. In the name of rejecting the
physicalist, phallic metaphor for property as object, Grey restates it apophatically through
simple negation.

Grey claims a dichotomy between the idea of property held by the general public and the
idea held by "specialists" such as lawyers and economists. The former, according to Grey,
thinks of property as "things that are owned by persons ."!1*t% The latter "tends both to
dissolve the notion of ownership and to eliminate any necessary connection between property
and things. . . . The specialist fragments the robust unitary conception of ownership into a
more shadowy 'bundle of rights.'"[2t21 That is, laypeople see the fasces of property as an axe,
but specialists know that the fact that it can be untied and broken into its component parts
means that it is really only a bundle of sticks. At best, property is a label for a legal
conclusion. Grey concludes that "the substitution of a bundle-of-rights for a thing-ownership
conception of property has the ultimate consequence that property ceases to be an important
category in legal and political theory."I*121 Moreover, the concept of property is incoherent, as



evidenced by the many different ways the word is used in both legal and colloquial
discourse.[123]
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The intended implication of Grey's description is that the specialist's definition is more
sophisticated and more accurate than the layperson's.[t14 The former will, therefore,
eventually supplant the latter. By deemphasizing the objective aspect of property and
emphasizing the intersubjective aspect, the specialist's definition breaks down the
traditionally recognized distinction between property and other forms of legal relations.
Accordingly, as property is shorn of its uniqueness, it will cease to play its traditional
inspirational and political role in American society.

Grey gives a historical gloss to his analysis. He argues that the lay definition of property
as "thing-ownership" is consistent with the eighteenth-century concept of property both as
expressed by William Blackstone and, presumably, as adopted by the Framers of the

Constitution.[22s1

The conception of property held by the legal and political theorists of classical liberalism coincided precisely with the
present popular idea, the notion of thing-ownership. . . .

It is not difficult to see how the idea of simple ownership came to dominate classical liberal legal and political thought.
First, this conception of property mirrored economic reality to a much greater extent than it did before or has

since. . . .

Second, the concept of property as thing-ownership served important ideological functions. . . . A central feature of
feudalism was its complex and hierarchical system of land tenure. . . . On the other hand, property conceived as the
control of a piece of the material world by a single individual meant freedom and equality of status. . . .

Third, ownership of things by individuals fitted the principal justifications for treating property as a natural right.[1l

In other words, Grey argues that the lay-traditional concept of property might have, in
fact, cohered with the economic reality of property practice in the early capitalist period. The
feudal period was characterized by highly complex, overlapping, and interrelated ownership
rules, whereby the same object was subject to the property rights of numerous persons.
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These rights were themselves intertwined with a complex system of mutual obligation and
social, political, and religious status. The early capitalist era was, in contradistinction,
characterized by the consolidation and simplification of property interests and the separation
of property interests from obligation and status. Consequently, when compared with feudal
property , capitalistic property seemed to be characterized by unitary interests in tangible

objects epitomized by sensuous contact.[*Z1 According to Grey:

We have gone, then, in less than two centuries, from a world in which property was a central idea mirroring a clearly
understood institution, to one in which it is no longer a coherent or crucial category in our conceptual scheme. The
concept of property and the institution of property have disintegrated. . . .

My explanatory point is that the collapse of the idea of property can best be understood as a process internal to the
development of capitalism itself. . . . [I]t is intrinsic to the development of a free-market economy into an industrial
phase. . . . The decline of capitalism may also contribute to the breakdown of the idea of private property, so that the
two phenomena mutually reinforce each other. . . .[118]

How does Grey leap from the observation that contemporary legal scholarship tends to
describe property as a bundle of rights to the conclusions that the connection between
property and things has disappeared and that the concept of property is losing its significance
in our economy? He does so by repeating an error made by Wesley Newcomb Hohfeld: he

conflates the concept of the object of property and tangibility. He states, for example:

What, then, of the idea that property rights must be rights in things? Perhaps we no longer need a notion of ownership,
but surely property rights are a distinct category from other legal rights in that they pertain to things. But this
suggestion cannot withstand analysis either; most property in @ modern capitalist economy is intangible.[112!

That is, Grey cannot grasp the concept of a thing that he cannot grasp.[*2°! But the
concept of the object of property always included, and continues
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to include, intangible things . Neither the concept of property as an interrelationship between
subjects nor the concept of intangibility implies the elimination of the object from property
jurisprudence. Grey's confusion does illustrate, however, how the archetypical image of
property as physical custody of a tangible object is a misleading starting point for analyzing
property interests generally. Yet it is this image that Grey implicitly keeps in his mind and that
leads him to believe that modern concepts of property are becoming incoherent.

In support of this so-called lay-traditionalist/specialist-modern di-
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chotomy of property, Grey contrasts the definitions of property expounded by Blackstone and
Hohfeld. In order to analyze this dichotomy, it is useful to take an extended side trip through
a lesser-known article—published the same year as Grey's—by Kenneth Vandevelde that more
thoroughly, but succinctly, sets forth many of the assumptions about property theory that
underlie Grey's work. I will then consider certain other examples Grey identifies of simplistic
"thing-ownership" theories. Finally, I will explore the political context in which Grey's analysis
is located. I will argue in contradistinction to Grey that the laity are not less sophisticated
about property. Rather, they are much more sophisticated than the self-styled experts of
academia, easily adopting and inventing fluid concepts of multiple and intangible property
concepts. Property doctrine and scholarship lag far behind property practice. Grey incorrectly
accuses the general public of making a mistake which is more accurately attributed to
Waldron—reducing property to the single element of sensuous possession. Yet Grey himself
ends up reducing property to a single element—this time the masculine element of
intersubjective exchange—precisely because he conflates possession with sensuous grasp.

2—
Vandevelde's Analysis
Back in the high and palmy days of Critical Legal Studies, a recent law-school graduate
published an ambitious article that cogently presented the common contemporary account—
or, as I would argue, misconception—of the differences between the property jurisprudence of
the nineteenth and twentieth centuries. In The New Property of the Nineteenth Century: The
Development of the Modern Concept of Property ,'*211 Kenneth Vandevelde argued that certain
common assumptions of property law are not universal but reflect a paradigm that developed
with early capitalism and peaked in the nineteenth century. The nineteenth-century
paradigm—exclusive, unitary, objective property expressed through the sensuous grasp of
tangible things—was arguably appropriate to the early capitalist economy, according to
Vandevelde, but this paradigm began degenerating in the twentieth century, as the capitalist
economy became more complex. This demonstrates that in our current "information age" the
old paradigm is ripe for replacement with a new paradigm that better explains contemporary
property relations.

Unfortunately, the material Vandevelde presents does not support the dichotomy he (like
Grey) wishes to set up. Vandevelde insists on a radi-
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cal purist version of the nineteenth-century paradigm of property, which he attributes to
Blackstone, and contrasts it with an equally radical purist negation, which he attributes to
Hohfeld. This is precisely the same move which Grey makes in his article, albeit in lesser
detail.

My point is not to criticize Vandevelde or Grey for using abstract, simplified models as
tools for analyzing messy empirical reality. Rather, I will argue that their specific models do
not serve the purpose for which they were invented. In the name of burying Blackstone and
praising Hohfeld, Grey and Vandevelde actually imply that the Blackstonian paradigm is
correct and that the Hohfeldian paradigm is not property!

Indeed, neither Hohfeld, Grey, nor Vandevelde can even imagine property other than as
an ultra-"Blackstonian" phallic construct. Whereas Grey and Hohfeld present Blackstone as
seeing only the object of property, Hohfeld and his progeny see only its subjects. Yet it is the
Hohfeldians who are obsessed with the phallic physical object itself; their primary concern is
its presence or absence in the discourse of property. In their insistence on denying castration
by trying to forget the Phallic barrier to intersubjective relations, they not only seek to deny
the mediating object—they deny all sophistication to Blackstone.

I do not deny that there has been evolution in the dominant legal conception of property.
As I shall discuss below, Blackstone was a man of his time who could not entirely escape the
masculine phallic metaphor. What I do argue is that the specific Hohfeldian criticism of
Blackstone made by Grey and Vandevelde misses its mark. Moreover, the Hohfeldians have
not made the paradigm shift or reconceptualization of property law they claim. At most they
identify a crisis within the existing paradigm. The positive masculine phallic paradigm is
inadequate precisely because it privileges one element of property—possession conflated with
sensuous grasp—over the other two. Consequently, in order to make their argument, the
Hohfeldians must repress and deny those aspects of Blackstone's theory that either implicitly
or explicitly recognize the intersubjective nature of property. Conversely, they repeat



Hohfeld's confusion as to the objective aspect of property rights. In an attempt to avoid the
phallic metaphor, they privilege one masculine element of property—in this case alienation in
the form of intersubjective relations—and repress the others. And, as any student of
psychoanalysis knows, "repression and the return of the repressed are one and the same
thing."[122!
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a—
The Hohfeldian Attribution of the Phallic Metaphor to Blackstone

The contrast Vandevelde sets up is as follows: "At the beginning of the nineteenth century,
property was ideally defined as absolute dominion over things."[*22!1 Vandevelde calls this the
absolutist and physicalist conception of property and names Blackstone as its spokesman.[224]
This conceptualization became more and more unworkable throughout the nineteenth century
as more and more intangible assets became subject to the property-law regime and as more
and more exceptions to the absolutist nature of property rights were recognized. Finally, in
the early twentieth century, Hohfeld created a new vocabulary to describe the new property
interest: "This new property was defined as a set of legal relations among persons. Property
was no longer defined as dominion over things. Moreover, property was no longer absolute,
but limited, with the meaning of the term varying from case to case."*2%1 This disaggregation

of property, according to Vandevelde, threatens to undermine the traditional legal regime:
Once property was reconceived to include potentially any valuable interest, there was no logical stopping point.
Property could include all legal relations. . . .

Such an explosion of the concept of property threatened to render the term absolutely meaningless in two ways. First,
if property included all legal relations, then it could no longer serve to distinguish one set of legal relations from
another. It would lose its meaning as a category of law. Second, the greater the variety of interests that were
protected as property, the more difficult it would be to assert that all property should be protected to the same
degree.[1261

At first blush, there seems to be great power in this argument. Unfortunately, it rests on
a misreading of Blackstone.

Vandevelde, following Grey, quotes Blackstone's well-known definition of property as
"that sole and despotic dominion which one man claims and exercises over the external things
of the world, in total exclusion of the right of any other individual in the universe."122]
According to Vandevelde, "Blackstone's definition contained essentially two elements: (1) The
physicalist conception of property that required some 'external thing' to serve as the object of
property rights, and (2) the absolutist concep-
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tion which gave the owner 'sole and despotic dominion' over the thing."281 Vandevelde, of
course, considers this to be a notion of "property" as physical custody of a thing, with "thing"
meaning "tangible thing"—property as possession, and possession as sensuous grasp. But
Blackstone's own language, standing on its own, does not support this analysis.

First, Blackstone's definition of property emphasizes its intersubjective nature in addition
to its objective nature. That is, he does not, as Vandevelde suggests, present property as an
immediate, binary subject-object relation. Blackstone not only is aware but expressly states
that the concept of dominion can only be understood as the right of one individual in relation
to other individuals. Blackstone recognizes property as objective, not only in the sense of
relating to an object but also in the sense of being generally enforceable against the relevant
community of legal subjects.[*2?1 That is, Blackstone does not merely describe property as
power over a thing, as Vandevelde suggests. This is reflected in Blackstone's very careful
language. He speaks of property as a c/aim to dominion and of the exercise of that claim vis-
a-vis any other individual in the universe . As we shall see, "a claim enforceable against the
world" will be precisely Hohfeld's definition of in rem (that is, property) rights. Blackstone is
scrupulous in his Commentaries to refer to "property" only in the sense of the legal right and
never in the sense of the object with respect to which the right exists.!*2%1 He speaks of having
"a property in" certain things but does not refer to owned objects as "property."

Second, although it is true that Blackstone recognizes that property is objective in that
property rights among subjects always relate to an ex-
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ternal object, nothing indicates that Blackstone's definition of property is necessarily limited to
rights to physical things. He merely speaks of "external things."231]

Indeed, Blackstone makes it very clear that he uses the word "things" not in the sense of
physical things but as the objects of property. Such objects are defined in the negative—as
that which are not human. Blackstone defines the things that are the objects of property as
follows: "The objects of dominion or property are things, as contradistinguished from persons

. ."I1321 This is the traditional definition of object or thing used in philosophical discourse—
including the discourse of Blackstone's day. This is, of course, the definition adopted by Hegel
a little over fifty years later. An "object" is external to—in the sense of other than—the
"subject."123]

Moreover, Blackstone not only is aware but absolutely insists that "things," as so
defined, are not limited to the corporeal and the tangible. As Vandevelde admits, Blackstone
divides the class of the types of realty that could serve as the objects of property into
"corporeal hereditaments—things which could be detected by the senses, and incorporeal
hereditaments—things which existed only 'in contemplation.'"224] Blackstone expressly tries to

wean his readers away from the physicalist notion of the objects of property:

An incorporeal hereditament is a right issuing out of a thing corporate (whether real or personal) or concerning, or
annexed to, or exercisable within, the same. It is not the thing corporate itself, which may consist in lands, houses,
jewels, or the like; but something collateral thereto, as a rent issuing out of those lands or houses, or an office relating
to those jewels. In short, as the logicians speak, corporeal hereditaments are the substance, which may be always
seen, always handled: incorporeal hereditaments are but a sort of accidents, which inhere in and are supported by that
substance; and may belong, or not belong to it, without any visible alteration therein. Their existence is merely an idea
and abstracted contemplation; though their effects and profits may be frequently objects of our bodily senses. And
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indeed, if we would fix a clear notion of an incorporeal hereditament, we must be careful not to confound together the
profits produced, and the thing, or hereditament, which produces them. An annuity, for instance, is an incorporeal
hereditament: for though the money, which is the fruit or product of this annuity, is doubtless of a corporeal nature,
yet the annuity itself, which produces that money, is a thing invisible, has only a mental existence, and cannot be
delivered over from hand to hand.:25!

Similarly, the types of personalty that could serve as the objects of property
also [were] divided into two categories: in possession and in action. Chattels personal in possession consisted of actual
possession of some thing while chattels personal in action, or choses in action, consisted only of the right to hold the
thing in possession at some future time. As Blackstone put it, a chose in action was a "thing rather in potential than in
esse,"[136]

As I shall point out when I discuss Vandevelde's reading of Hohfeld, Vandevelde—and, as
we shall see, Hohfeld—not Blackstone, assumes that the word "thing" means tangible thing.
In so doing, he ignores not only Blackstone's own express definition but hundreds of years of
Western tradition. As we will see, in making this error, Vandevelde is in good company.

b—
The Lacanian Argument for Locating the Phallic Metaphor in
Blackstone

Vandevelde and Grey grossly misinterpret Blackstone's theory. But to defend Blackstone from
the fallacious charges leveled at him by the Hohfeldians is not to assert that his is a
postmodern or philosophically adequate account of property. Although Blackstone recognized
the intersubjective as well as the objective aspect of property and understood that
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the objects of property could not be limited to the tangible, by defining property as the claim
to a thing enforceable against others he followed the masculine tendency of reducing property
to the single Hegelian element of possession and of repressing the element of enjoyment.

Moreover, Blackstone's treatment of personal property, generally, and intangible
property, specifically, is sketchy when compared with his treatment of real property. This
reflects the fact that this "branch of the law . . . was, in Blackstone's time, relatively less
developed than that of real property. . . ."2321 As A.W.B. Simpson notes, the Commentaries
"smells of the countryside; the law is the law of the country gentry, not Cheapside. The
Commentaries reflects the essentially rural character of the high civilization of the eighteenth



century."228 Blackstone does include among the forms of choses in action a few of the most
important objects of modern intangible property: insurance, copyrights, and debts. But many,
or most, of the forms of intangible personal property that constitute a significant proportion of
the wealth in contemporary society are "essentially emanations of the urban commercial
world of merchants, principally though not exclusively taking the form of offshoots of
commercial contract law."2221 They were, therefore, still relatively new and exotic—or perhaps
even not yet invented—in Blackstone's time and, therefore, are not discussed.

Finally, Blackstone's discussions of the modern forms of intangible objects of property
are hardly satisfactory. Simpson notes in particular that Blackstone's attempt, reflecting the
custom of his time, to distinguish intangibles from tangibles as those things that are
"recoverable by legal action, as opposed to being in the actual possession of the owner," and
his proposition that all intangibles are created by contract seem particularly defective.[249 But
even this analysis is inaccurate in that it adopts the phallic metaphor and assumes, like
Waldron, that real property is tangible. I have already raised in my discussion of Waldron's
theory in section II.A of this chapter how the traditional understanding of estates in land
cannot be reduced to the land itself. Moreover, following eighteenth-century taxonomy,
Blackstone includes as real property several of the incorporeal hereditaments that are forms
of intangible property and might even be considered forms of personal property in
contemporary parlance: advowsons, tithes, offices, dignities, some types of franchises,
pensions,
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and annuities.[2%!1 These discussions are quite well developed but are only of passing interest
to the modern commercial lawyer concerned with problems of contemporary forms of
intangible property.

In other words, although Blackstone understood as a matter of theory that property
rights were not limited to rights concerning those objects that can be seen and sensuously
possessed, as a matter of practice he did not derive a convincing account of property rights in
modern intangibles. This may have been in part because of one reason offered by Grey and
Vandevelde. During the early capitalist era when Blackstone was writing, absolutist,
possessory rights in corporeal objects had become relatively more important than divided
rights in incorporeal objects, which characterized the previous feudal system of societal
organization. Consequently, it may have become analytically convenient to view these newly
developed forms of property as the epitome of liberal legal and political rights. Blackstone's
vocabulary was sufficient for his time—as shown in his exhaustive discussions of eighteenth-
century intangible "real" property. In other words, although the physical, unitary paradigm of
property is technically inaccurate, a legal vocabulary which spoke of property as a unitary
right may have been adequate to the task of analyzing most eighteenth-century property
issues in precisely the same way that the eighteenth-century paradigm of Newtonian physics
seemed adequate to describe the macroworld it measured, despite its inaccuracy.

To restate this argument in my Lacanian terminology, whether or not the historic
Blackstone recognized that the positive masculine phallic paradigm of property was
inaccurate, he did not need (and, perhaps, was unable) to construct an adequate substitute
paradigm. Although on one level he recognized that property was a symbolic function, his
vocabulary may indicate that he did not totally resist the temptation to collapse the symbolic
into the real.

But even this goes too far if it infers from the fact that Blackstone adopted the unitary
property vocabulary of his time that Blackstone—or his contemporaries—thereby did not
recognize multiple property rights.

3—

Atoms V. Molecules

Specifically, Vandevelde and Grey accuse Blackstone of adopting a unitary picture of
property,[t421 35 contrasted with the modern "bundle of sticks" approach. This is, once again,
not strictly
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accurate. Blackstone does not by any stretch of the imagination argue that ownership always
consists of the complete and inviolable rights to possess, use, and alienate the object of the



right. Indeed, the common-law concept of estates in land that Blackstone explicates in
excruciating detail is an elaborate system of dividing and limiting these rights. The majority of
Blackstone's volume on property concentrates precisely on the myriad ways in which these
estates may be transferred and on the different limitations inherent in different property
rights.

The difference is that Hohfeldian analysis focuses on the components of property, rather
than on the various ways these components combine to form recognizable property interests.
In contradistinction, Blackstone's common-law approach concentrates on identifiable
combinations of property rights—with each combination given a specific name as a different
estate or hereditament—rather than on the constituent components. Therefore, although in
the Blackstonian paradigm the owner of each estate has all the unfettered rights, duties, and
liabilities of that estate, the various estates themselves contain a wide variety of combinations
of rights and liabilities. To put it another way, the Hohfeldian vocabulary describes the atoms
of property; the Blackstonian vocabulary describes the molecules formed from these atoms.

This interpretation suggests that the Blackstonian unitary approach is neither less
sophisticated than nor necessarily inconsistent with the Hohfeldian disaggregated approach
toward property in theory. It might, however, suggest that application of the two approaches
might be likely to lead to different results in practice.

The Hohfeldian atomic analysis might have an advantage in flexibility and creativity in
that it highlights the possibility of crafting a seemingly infinite combination of legal rights in
response to changing market needs. The Blackstonian molecular approach, highlighting
specific, traditional combinations of rights, might not encourage the same degree of
experimentation and adaption to changing circumstances. To switch metaphors, Hohfeldian
property is made to order; Blackstonian property is off the rack. It might not be possible to
alter Blackstonian property to "fit" all legal situations as well as Hohfeldian property could.

Duncan Kennedy has identified another related disadvantage of what I call the
Blackstonian approach.!2#3l The identification of molecules of property, rather than atoms, can
make the identified molecules look natural or inevitable and thus hide the political choices
inherent in any prop-
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erty regime. Accordingly, the molecular approach can be used as a tool of the status quo.[44

But Blackstonian property might have relative advantages that could outweigh these
disadvantages. Pret-a-porter is considerably cheaper than couture and may fit well, if not
perfectly, and look good enough. As I have already suggested, and as I shall explore at
greater length below, the Hohfeldian analysis risks losing sight of the necessity of an object of
property and the common elements of property, as well as the significance of specific
combinations of seemingly disparate property rights. It may, therefore, lack not only intuitive
attractiveness but analytical strength when used as a tool for describing existing social and
economic institutions and legal practices.

Leaving fashion and returning to chemistry, the Hohfeldian conclusion that property is
merely a bundle of sticks and is indistinguishable from other types of legal rights is a non
sequitur similar to concluding from the identification of elements either that there are no such
things as compounds or that the distinction between different compounds is inessential. It
may be technically correct, and analytically useful for some purposes, to recognize that both
glucose and petroleum are made of oxygen, carbon, and hydrogen atoms and to understand
that new combinations of these atoms could be identified or created. When I bake a cake or
drive a car, however, I care little about the similarity and separability of the component atoms
and a lot about being able to tell a sugar bowl from a gas tank.

a_
Hohfeld's Attempt to Deny the Object

If Grey and Vandevelde do not acknowledge Blackstone's insistence on the intersubjective
aspect of property, it may be because they too quickly accept Hohfeld's dismissal of the
objective aspect of property rights. They thereby attribute to Blackstone a lack of
philosophical sophistication that is more properly ascribed to Hohfeld. According to
Vandevelde, one of the distinctions between Blackstone and Hohfeld was



[w]hether property was the thing or the right over the thing[.] Blackstone had made clear that property could exist
only in relation to some thing. Hohfeld rejected even this minimal association with tangible objects, arguing that
property could exist whether or not there was any tangible thing to serve as the object of the rights.[145!
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As we have seen, this statement is not just misleading but outright erroneous.
Vandevelde assumes that because Blackstone insisted that property rights must relate to an
object, Blackstone believed (i) that the object of property must be tangible and (ii) that
property rights are not also intersubjective. Vandevelde assertorially denies Blackstonian
intangibles through the extraordinary means of denying the existence of intangible things .
Despite hundreds of years of Western philosophical and jurisprudential understanding to the

contrary, Vandevelde denies the possibility of any type of thing except physical things.

Calling a right a thing did not make it one. Furthermore, if rights were things, then all legal rights could be considered
property and Blackstone's fundamental distinction between rights over persons and rights over things was destined to
evaporate.[146]

Thus, with a stroke of a key, Vandevelde repeals modern commercial law—large chunks
of Articles 3, 4, 5, 7, 8, and 9 of the U.C.C. disappear in a flash!*4Z]1 He does not recognize
that a right can be, and is on a regular basis recognized as, a thing and the object of property
when it is a right against a third party to a transaction.

That is, if X buys a good from Y on credit, X's obligation to pay Y is called an
"account."2481 If we are only concerned with the two-party relationship between X and Y, we
call this "contract" rather than "property," even though the account can be analogized as an
"object," in the philo-
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sophical sense of something external to the two legal subjects. This is because the property
aspect adds nothing to the legal analysis of the twoparty relationship between X and Y at this
point .11491 If however, Y sells the X account to Z, it becomes meaningful to recognize the
object nature of the account and to conceptualize the assignment of the account as a transfer
of a property interest in an object—that is, the X account—from Y to Z pursuant to personal-
property conveyancing principles. Indeed, it is in precisely this sense that Blackstone correctly
included debts within the category of choses in action that can serve as the object of personal
property. Moreover, it is the approach to debt taken in Article 9 of the U.C.C. This
characterization does not, as Vandevelde suggests, break down the distinction between rights
over persons—contract—and rights over things—property. Y's contract rights against X to
enforce the account remain distinguishable from Y's property rights vis-a-vis Z and the rest of
the world to transfer Y's rights in the account to others. Consequently, modern commercial
law and economic practice correctly recognize debts as objects of property.!t52

Vandevelde and Grey come by their misconception honestly in that Hohfeld makes a
similar conceptual error. Hohfeld may have been a great jurisprude, but he was an indifferent
philosopher and no psychoanalyst. In his zeal to emphasize the intersubjective nature of legal
rights, he adopted a radically physicalist conception of the object. In his attempt to identify
intersubjective relations, he tried to deny that all relations are mediated.

Hohfeld's precise taxonomy of legal rights and liabilities was motivated by two closely
related goals: (i) to avoid ambiguity and (ii) to differentiate between "legal relations [and] the
physical and mental facts that call such relations into being."*511 One of the areas that he
thought particularly exhibited latent ambiguities is the concept of property.it521 He
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specifically criticized Blackstone's division of hereditaments into the corporeal and the
incorporeal.

Since all legal interests are "incorporeal"—consisting, as they do, of more or less limited
aggregates of abstract legal relations—such a supposed contrast as that sought to be drawn
by Blackstone can but serve to mislead the unwary. The legal interest of the fee simple owner
of land and the comparatively limited interest of the owner of a "right-of-way" over such land
are alike so far as "incorporeality" is concerned; the true contrast consists, of course,
primarily in the fact that the fee simple owner's aggregate of legal relations is far more
extensive than the aggregate of the easement owner.[2531 Hohfeld's general proposition that all
legal relations—including property—are relations among subjects and not relations between a
subject and an object seems self-evidently correct today. Unfortunately, he missed the point
that property is a relationship between subjects that is mediated through an object. This is



because the only way Hohfeld could conceive of objectivity was through the phallic sensuous
grasping metaphor. Hohfeld's ostensible rejection of the phallic metaphor was merely a
repression and therefore a reflection and reinstatement of tangibility as the only possible way
of thinking about the object. Simple negation is restatement. What is repressed in the
symbolic always returns in the real.[t54]

The Hohfeldian approach seems attractive because at first blush it appears to offer a way
of satisfying the insatiable human desire to achieve impossible immediate intersubjective
relations. By showing that specific tangible things cannot adequately serve as a mediator
between subjects, it seems, for a moment, to disprove the necessity for, and the fact of,
mediation. Yet Hegel and Lacan argue that mediation always remains necessary for the
creation of subjectivity and intersubjective relations. The inadequacy of the physical (i.e.,
seemingly real) objects chosen to stand in for the mediating Phallic object of desire does not
mean that the necessity for mediation disappears. Rather, it makes it all the more necessary.

Hohfeld's denial of the objective mediating aspect of property can be seen in his
discussion of the related subject of the distinction between in personam and in rem rights.

First, Hohfeld warns that a simplistic, literal translation of the Latin terms implies that
if a right in personam is simply a right against a person, a right in rem must be a right that is not against a person, but
against a thing . That is, the ex-
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pression right in personam , standing alone, seems to encourage the impression that there must be rights that are not
against persons. . . . Such a notion of rights in rem is, as already intimated, crude and fallacious; and it can but serve

as a stumbling-block to clear thinking and exact expression.[:ss
So far, so good. At this point, however, Hohfeld makes a move that his argument does

not require. He continues:

A man may indeed sustain close and beneficial physical relations to a given physical thing: he may physically control
and use such thing, and he may physically exclude others from any similar control or enjoyment. But, obviously, such
purely physical relations could as well exist quite apart from, or occasionally in spite of, the law of organized society:
physical relations are wholly distinct from jural relations.[:s6l

Even now, Hohfeld goes too far. His strong point is that /egal relations are by definition
social relations, which only exist between and among subjects. The legal symbolic relationship
of property is not identical with the physical relation that exists between an owning subject
and an owned object. It does not follow from this, however, that "physical relations are wholly
distinct from jural relations." The different orders of experience overlap to form a Borromean
Knot so that the same object can simultaneously perform functions in more than one order.
Jural relations with respect to tangible objects, for instance, govern, among other things, who
of a number of rival subjects is entitled to enjoy sensuous relations with the objects.

This physicalist confusion also leads Hohfeld to make the unnecessary assertion that not
only are rights in rem rights against subjects as opposed to rights against objects, but they
are not even rights among subjects with respect to objects —or, to put it in Hohfeld's
vocabulary, rights "to a thing": limiting in rem rights to rights to a thing "would exclude not
only many rights in rem , or multital rights, relating to persons , but also those constituting

elements of patent interests, copyright interests, etc."[*52] Elsewhere, he writes:
[I]t must now be reasonably clear that the attempt to conceive of a right in rem as a right against a thing should be
abandoned as intrinsically unsound, as thoroughly discredited according to good usage, and, finally, as
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all too likely to confuse and mislead. It is desirable, next, to emphasize, in more specific and direct form, another
important point which has already been incidently noticed: that a right in rem is not necessarily one relating to , or
concerning a thing, i.e., a tangible object. Such an assumption, although made by Leake and by many others who have
given little or no attention to fundamental legal conceptions, is clearly erroneous.58

That is, to Hohfeld the word "thing" can only mean "tangible thing." This seems at first
blush to contradict his and Vandevelde's contention that Blackstone was wrong to divide
hereditaments between the corporeal and the incorporeal because they are in fact all
incorporeal. I believe, however, that these passages are merely confusing, not contradictory.

Hohfeld tries to identify the minimum distinguishable elements of property rights. He
argues that Blackstone's insistence on distinguishing between tangible and intangible
property—that is, hereditaments—is not only unnecessary or irrelevant to scrutiny at the
atomic level but actually pernicious insofar as it complicates the analysis. Hohfeld also tries to
wean lawyers away from positive masculine phallic metaphor for property as sensuous grasp.
As I have argued, the attempt to locate the elements of property through the use of a
tangible archetype must be ultimately unsuccessful in that it requires the use of legal fictions
that intangible objects constructively have characteristics that they could not possibly have. 1



also agree that not only in colloquial speech but also in judicial opinions and jurisprudential
discussions, many lawyers conflate the word "thing" with physicality, despite a long
intellectual history to the contrary.

It does not follow from any of this that property relations between subjects do not relate
to an external object.

b—
Subjectivity, Objectivity, Intersubjectivity

The word "objectivity" has many different meanings.**21 | have so far generally used it in the
sense I have elsewhere termed "Philosophical Objectivity"—that is, the relationship of
subjects (conscious legal actors) with respect to objects (everything else). Another way of
defining objectivity is to contrast it with its negative of subjectivity conceived as the viewpoint
of a single individual subject; I term this "Individualistic Subjectivity." Consequently, what I
have named "Community Objectivity" refers to the intersubjective agreement of a community
of subjects. My earlier suggestion that the Hegelian element of possession might better be
termed "objectification" reflects the
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concepts of both Philosophical Objectivity and Community Objectivity. Possession is objective
in that it is the way the abstract subject takes on individuating characteristics by investing its
will into objects. It is Community Objective in that in order to serve property's function of
recognition, possession must also include the exclusion of others in a way that is recognizable
by the relevant community.

Hohfeld himself instinctively recognizes the need to identify an objective aspect of
property or in rem rights to contrast with the subjective aspect of contract or in personam
rights. To Hohfeld, in personam rights are rights that are Individualistically Subjectively

enforceable. In Hohfeld's terminology:

A paucital right, or claim (right in personam ), is either a unique right residing in a person (or group of persons) and
availing against a single person (or single group of persons); or else it is one of a few fundamentally similar, yet
separate, rights availing respectively against a few definite persons.is!

Conversely, in rem rights are rights that are Community Objectively enforceable: "A
multital right, or claim (right in rem ), is always one of a large class of fundamentally similar
yet separate rights, actual and potential, residing in a single person (or single group of
persons) but availing respectively against persons constituting a very large and indefinite
class of people."26t1 In other words, a contract right is in personam because in most cases I
can only enforce the contract against the specific person or persons who are parties to the
contract. My property right in my apartment is in rem because I have the right to exclude not
only specific persons from my apartment but the "whole world."

Notice that despite his denial, Hohfeld has come full circle to Blackstone's definition of
property—a right is a property if it is dominion claimed and enforceable against the world . In
explicating his theory of multital rights, Hohfeld by illustration tries to show that they do not

all necessarily involve a thing. He lists five categories of multital rights:

1. Multital rights, or claims, relating to a definite tangible object . . . . 2. Multital rights (or claims) relating neither to
definite tangible object nor to (tangible) person [such as patentee's rights] . . . ; 3. Multital rights, or claims, relating
to the holder's own person [in the sense of one's body] . . . ;
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4. Multital rights residing in a given person and relating to another person, e.g., the right of a father that his daughter
shall not be seduced, or the right of a husband that harm shall not be inflicted on his wife so as to deprive him of her
company and assistance; 5. Multital rights, or claims, not relating directly to either a (tangible) person or a tangible
object, e.g., a person's right that another shall not publish a libel of him, or a person's right that another shall not
publish his picture,—the so-called "right of privacy" existing in some states, but not in all.f2s2!

On one level, one could try to argue that all of these are examples of rights with respect
to things if anything external to the abstract subject (self-consciousness as free will) can
potentially serve as the object of property. This includes our bodies (Hohfeld's third example),
other persons (Hohfeld's fourth example), and our talents, qualities, and reputation (Hohfeld's
fifth example). But even for Hegel, this is only true at the level of Abstract Right and may not
be the case in the more developed realms of human relations: morality and ethical life.
Moreover, even at the level of Abstract Right, Hegel argues that it is incorrect to analyze our
relations to objects that become part of a person's personality in terms of property. Those



objects of personality which are necessary for recognizability (the logical goal of property)
should be inalienable—that is, not fully subject to the property regime. To Hegel, Hohfeld's
fourth category—rights over other persons—cannot be properly analyzed as property because
persons are capable of subjectivity and, therefore, cannot rightfully be treated as the objects
of property. Similarly, Hohfeld's fifth category—reputation—may or may not come within
Hegel's category of objects which become so internalized as personality that they should be
inalienable.

In any event, whatever its philosophical integrity, I think that the characterization of all
of Hohfeld's examples of multital rights as property has little specific utility in a discussion of
American law. Rather, I would argue that Hohfeld's very examples reveal the weakness of his
decision to reject the object. He lumps together legal relations which are fundamentally
diverse. It also explains why, despite Hohfeld's influence over legal scholarship, his "paucital-
multital" terminology has never been adopted and sounds as awkward today as it no doubt
sounded in 1918.

The first two examples Hohfeld gives fall under the generally understood rubric of
property law. Both of these relate to objects—tangible and intangible. But the last three
examples fall under the generally understood rubrics of tort and civil-rights law, although it is
both evocative and con-
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sistent with my analysis that Hohfeld sees a man's claim to a woman's sexuality (his fourth
example, which includes a father's interest in his daughter's virginity and a husband's in his
wife's consortium) as indistinguishable from property. As we have seen, Vandevelde accepts
Hohfeld's contention that there is no meaningful distinction at face value between property
and other rights good against the world, and he concludes that property analysis has,
therefore, lost its meaning. Grey also agrees with the Hohfeldian analysis and suggests that,
accordingly, property will lose its inspirational role in political theory. Jennifer Nedelsky
concludes from a Hohfeldian analysis that property is a myth that cannot fulfill its
constitutional function of serving as the barrier between the private realm of individual
freedom and oppression from the state.[¢31 [ would argue to the contrary. The fact that
Hohfeld cannot distinguish between property and tort suggests more about the weakness of
Hohfeld's analysis than it does about the incoherence of property.

Hohfeld asserts more than argues his conclusion that these traditionally disparate areas
of law do not differ from each other. As an empirical matter, American legal discourse
recognizes a distinction between property and tort. This distinction is so familiar as to seem
natural to most Americans. Hohfeld may be correct that both property and tort differ from
contract in that the former two are rights against the world and the latter consists of rights
against an individual. It does not follow from this, however, that no relevant distinction exists
between the concepts of property and tort. This may be true even if the empirical reality of
legal practice in property and tort does not display the sharp lines of the theoretical, analytical
distinctions, and even if certain rights are hybrids containing elements of both property and
tort.[2841 Hohfeld at most points out a common element between property and tort, but two
things that share a common element are not necessarily the same. In order to make a
convincing case that it is not meaningful to distinguish between rights among persons with
respect to an external object and other types of rights enforceable generally against the
world, one must identify the perceived difference and the function it serves and then argue
why this is misleading or useless.[262]

For example, a significant jurisprudential question concerns whether
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Hohfeld's third example of multital rights—one's rights vis-a-vis one's body—should be
analyzed in terms of property law, tort law, or otherwise. Much of the Law and Economics
analysis of tort law is an attempt to reconceptualize tort law in terms of property and contract
doctrines. Those who take this point of view to its logical extreme, including Richard Posner,
argue that because we have a property right in our bodies, we should be able to buy and sell
our body and body parts, as well as our infants.[15! On the other side of the political
spectrum, Radin agrees that we have a property right in our bodies, but she comes to the
opposite conclusion as to the permissibility of rights of market alienation.!t¢Z1 To Radin,
although the body may be property, market alienability of female sexuality, in the form of
either prostitution or surrogate motherhood, should be restricted as destructive of human



flourishing. A neo-Hegelian might agree with Radin's policy recommendations on specific
issues such as prostitution, but on the grounds that it is a category mistake to analyze body
relations in terms of property relations.[18!

4—
The Reinstatement of "Blackstonian" Property

Now it should be apparent why I said that the Grey-Vandevelde-Hohfeldian ostensible denial
of traditional Blackstonian property is, in fact, a reinscription of it. Their "denial" of Blackstone
is, in effect, a "super-Blackstonian" approach that insists more firmly on a physical, unitary
concept of property than the historical Blackstone ever did.
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The Hohfeldian analysis of property does not, in fact, offer an alternate paradigm to the
physicalist, phallic paradigm. It accepts the notion that the only possible definition of property
is a unitary notion which privileges possession reduced to the sensuous grasping of physical
things. Hohfeld, Grey, and Vandevelde believe that their analysis shows that the unitary,
physical paradigm does not adequately describe actual jural relations. They observe
anomalies that the paradigm does not explain.

As the theory of sophisticated falsifiability reminds us, we cannot as a psychological or
logical matter reject a paradigm merely because we find that it is inconsistent with empirical
observations. Rather, it remains as the paradigm until a new paradigm is developed.
Vandevelde and Hohfeld are left with the existing paradigm in its purest form, without its
protective belt, and argue that it is the only paradigm of property. They recognize that those
relations we call property always include an expressly intersubjective element (i.e., alienation
in the form of exchange) which cannot be comprehended by an impoverished conception of
property as sensuous grasp. Because this paradigm does not accurately describe our empirical
legal world, they conclude that no examples of property in fact exist. The definition of
property remains, but examples of property form a null set. The old paradigm remains, but it
is declared moribund.!e!

Unfortunately for this approach, property as an economic and legal practice continues to
flourish. Property concepts have not come crashing down in the face of this arid and
acontextual legal argument. As J.E. Penner has so succinctly put it in a recent article, the
dominant bundle-of-sticks paradigm championed by Grey "is really no explanatory model at
all, but represents the absence of one."ltZ% The Hohfeldian approach refuses to analyze
contemporary property qua property on the grounds that property is dead as an analytical
category. The marketplace, however, has proved indifferent to this development.

5—

The Supposed Disaggregation of Property in Constitutional and Private Law

In addition to their analytic argument as to why property should die, Grey and Vandevelde
also make an empirical claim that property is in fact in the process of disintegrating. This is
based in large part on a consideration of constitutional law
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and, to a lesser extent, on the history of twentieth-century commercial-law reform.

a—
Physicality and the Federalists

In addition to Blackstone, Grey describes the Framers of the U.S. Constitution as holding the
so-called traditionalist-lay conception of property as "thing ownership." This relates to Grey's
implicit political agenda. He fears that oversolicitousness toward the Takings Clause of the
Constitution may hinder progressive legislation. He hopes that, once the definition of property
is shown to be meaningless or, at least, unworkable in our modern economy, even originalist
Supreme Court Justices will have to adopt an alternate interpretation of the Fifth Amendment
more amenable to liberal political goals.

Unfortunately, even a cursory analysis of the theories of the Framers suggests that the
vision of property reflected in the language of the Constitution is far more sophisticated than



the crude view attributed to them by Grey. Moreover, Grey's proposed disaggregated "bundle
of sticks" concept of property, which covertly reinstates the phallic metaphor, actually could
lead to a stricter, less progressive reading of the Constitution.

b—
The Objects of Property

In her illuminating book Private Property and the Limits of American Constitutionalism: The
Madisonian Framework and Its Legacy ,'*2*! Jennifer Nedelsky parses the writings of the
Federalists in order to explicate their theory of property and the fundamental role it played in
their notion of political freedom. She emphasizes, as Grey does, that for the most part, the
Federalists thought the concept of property was so self-evident that it did not need
defining.2221 Nevertheless, the examples they used of the potential oppression of property
rights by an unjust political system provide strong evidence that their concept of property was
not limited to the physical thing—sensuous grasping model Grey posits. They spoke of
property rights not only in connection with land and the means of production—stock-in-trade,
manufacturing plants, and so on—as one would expect in a thing-holding regime. They also
spoke of property in moneylending and investment.[2Z21 They were not only concerned with
the state's wresting of physical things from their owners' grasp. They were also concerned
with more subtle "takings" that destroyed the value of intangible property such as inflationary
monetary policies, the
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printing of paper money, and bankruptcy legislation.[22¢! That is, they feared government
interference with the rights of enjoyment and alienation as well as possession.

My colleague, John O. McGinnis, who explores the natural-law aspects of the Framers'
political theory, goes even further.l*281 According to McGinnis, both the Federalists and the
anti-Federalists recognized property as the natural right of man.[2Z81 Related to this is the fact
that other essential rights necessary for human liberty were justified precisely because they
were forms of property rights. For example, James Madison argued for the freedoms of
speech and religion on the express ground that each man has a natural property in "his
opinions and the free communication of them" and in "the free use of his faculties and free
choice of the objects on which to employ them."2221

In other words, although the Framers of the Constitution were not Hegelians, their
writings clearly reflect the Western philosophical tradition which does not limit the potential
objects of property to physical objects or property relations to the satisfaction of physical, or
real, needs. Rather, the objects of property include everything other than the self. In the
words of John Lilly, an eighteenth-century popularizer of Locke, "Every Man . . . hath a
Property and Right which the Law allows him to defend his Life, Liberty, and Estate. . . ."[1Z8]
And property relations are necessary in order for humans to constitute themselves as subjects
who can seek to actualize their freedom. In other words, property relates to all that is proper
to mankind.[1z9l

c_
Conceptual Severance, or "Rights Chopping."”

The problem that Grey and Vandevelde may really see is not that the disaggregation of
property is
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killing property but that it is giving property new life. Disaggregated property, like the
dismembered god Osiris, threatens to fill the world with its power.

As other left-leaning critics have lamented, the trend under the Rehnquist Court has not
been toward the withering or even the diminution of the traditional view of property—the
exclusive rights to possess, enjoy, and alienate objects—but toward its strengthening .118%1
Moreover, this trend has been abetted, not hindered, by the disaggregation of property.



Margaret Radin has identified a tendency of certain Justices to find that any
governmental interference with any one of the many disaggregated rights associated with
property may be a "taking."81 This approach, which Radin critiques under the awkward
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consists of delineating a property interest consisting of just what the government action has removed from the owner,
and then asserting that that particular whole thing has been permanently taken. Thus, this strategy hypothetically or
conceptually "severs" from the whole bundle of rights just those strands that are interfered with by the regulation, and
then hypothetically or conceptually construes those strands in the aggregate as a separate whole thing.:81

Believing that short and common Anglo-Saxon words are better than complicated
heptasyllabic, Latinate neologisms, I accept a suggestion made by Frank Michelman and call
this process "rights chopping."*84l Radin condemns this approach as incorporating a
conservative political and jurisprudential philosophy.[285 It puts governmental regulation she
deems progressive at risk of being invalidated as unconstitutional under the Takings Clause—
precisely the harm which Grey wished to avoid.[*2¢1 If one recognizes for constitutional-law
purposes that property consists of a bun-
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dle of severable sticks, it is "an easy slippery slope" to the conclusion that "every regulation of
any portion of an owner's 'bundle of sticks' is a taking of the whole of that particular portion
considered separately."[18Z]

Implicitly, she criticizes the Court precisely for adopting a bundle-of-sticks analysis in
lieu of a unitary notion of property.t*88 In other words, Grey argues that Hohfeld's revelation
that property rights are severable and indistinguishable from other legal rights meant that
property does not exist. If property is everything, then property is nothing. Radin shows how
a libertarian can come to the opposite conclusion. Consequently, as I shall discuss in chapter
3, she rejects the Hohfeldian intersubjective account of property in favor of a radically
objective account. I shall return to, and partially defend, rights chopping as inevitable from
both an empirical and logical standpoint in chapter 4.

d_
Property as the Public-Private Distinction

Grey and other property critics may feel the need to adopt such sharp, either-or, clear,
visible, and absolute distinctions between property and nonproperty because they analyze
property primarily for the instrumental purposes of public law. It is traditional in legal political
and jurisprudential theory to view property as one of the barriers between the individual and
the state. In chapter 4, I will argue that the necessity of rights chopping means that it is
logically impossible for the institution of property to serve the barrier function assigned to it
by the Founders. Nevertheless, the fact that property cannot serve this political function
carries no necessary implication for the continued validity of property notions generally.

Most property relations, however, take place in the context of so-called private law—
commercial and real-property transactions between legal actors. In the fluid and
intersubjective world of the market, fluid and intersubjective notions of property arguably
function more, not less, adequately than rigid and absolutist notions. That is probably why
they have developed. Thus, one of the problems with contemporary property scholarship may
be precisely that we still try to use one concept—property—for at least two very different
functions: first, to allow legal actors to re-
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late with each other as subjects in the marketplace, and second, to serve as the line between
the public and the private. Whether or not property ever successfully fulfilled this dual
function in the past, it may no longer be able to do so if the market moment of property
requires fluidity and the political moment of property requires rigidity.

In arguing that property law never could bear the full weight of serving as the
constitutional public-private boundary between citizen and state, Grey makes another brief,
but clever, argument. Grey tries to claim that property died for commercial law purposes and,
therefore, is doubly dead for constitutional-law purposes. Property's murder in private law
was supposedly the work of the legal realists.



In the next section I shall show that Grey's claim that the legal realists' "bundle of
sticks" imagery challenges the phallic metaphor of property as thing ownership is simply
incorrect. In fact, the greatest monument to legal realism, the Uniform Commercial Code,
adopts an ultraphysicalist, phallic, unitary paradigm of property that out-Blackstones
Blackstone.

B—
Musings on the Myth That the Uniform Commercial Code Disaggregated and Killed
Property

|—
The Gates of Ivory and Horn

Circumspect Penelope said to him in answer: "My friend, dreams are things hard to interpret, hopeless to puzzle out,
and people find that not all of them end in anything. There are two gates through which the insubstantial dreams issue.
One pair of gates is made of horn, and one of ivory. Those of the dreams which issue through the gate of sawn ivory,
these are deceptive dreams, their message is never accomplished. But those that come into the open through the
gates of the polished horn accomplish the truth for any mortal who sees them."[1821

Private-law doctrinalists, like public-law theorists, tell a myth about the death of property.
Grey asserts that these myths are fundamentally the same. They both speak of an evil demon
worshiped by our ancestors—unitary physical property—and slain by academic demigods who
then bring about a new age of truth and justice. Grey seeks to convince us that the concept of
property should fade away in constitutional discourse because it has already been killed off in
private-

— 186 —

law doctrine. I agree that there are similarities between the two myths but believe that they
convey different messages. The account of the death of property turns out to be mythic in the
pejorative sense of illusory and misleading. Private law only claims to have killed off unitary
physicalist property. The murder of the Phallic god is always the prelude to his resurrection.

The creation myth, or "just-so" story, of commercial law doctrine tells how in ancient
times our benighted legal ancestors worshiped a metaphysical concept known as "Title." The
lionlike Llewellyn and his fellow legal realists fulfilled the prophecies of Hohfeld by killing
"Title." They shattered or disaggregated it into a bundle of sticks. Their deeds are enshrined
in their holy book—the Uniform Commercial Code.[t29!

Specifically, the code drafters declared that the different legal questions
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supposedly answered by "Title" analysis were just that—different legal questions. These
differences had been obscured by the fact that the single term "Title" was used as shorthand
for a bundle of separate rights. Common lawyers were idealists who assumed that unity of
terminology reflected a unitary essence. The legal realists were nominalists who sought to
examine the reality of practice that words obscured. Title, they declared, was a chimera,
initially frightening until one realizes that it is an illusion or, in the words of Llewellyn, an
"intangible something. "2l

According to Homer, the faithful Penelope learned the hard way that one should not
place one's trust in dreams. Those myths (the collective dreams of a people) that originate at
the gate of horn present a simplified and idealized image of those ideals which give structure
and meaning to a culture. They can, therefore, claim a truth which is beyond literal empirical
fact. Most myths, however, come through the gates of ivory and are mere fairy tales,
delusions, or outright lies.

A cursory examination may lead one to believe that the U.C.C. creation myth is horny in
the Homeric sense. It seems to be an accurate, albeit simplified, account of trends in
twentieth-century commercial law. I shall show, however, that the myth of the bundle of
sticks is, in fact, merely a lovely, but deceptive, ivory dream. The analysis that the U.C.C.
killed or even weakened property is, in fact, a classic "academic" argument, in the pejorative
sense of that term. It concentrates on the aesthetics of Hohfeld's admittedly elegant
taxonomy and ignores the economic, social, legal, and political practice of property, as well as
the language of the U.C.C. itself, and the writings of its chief reporter, Llewellyn.



2—
Practical Men and Their Tangible Things

The purpose is to avoid making practical issues between practical men turn upon the location of an intangible
something, the passing of which no man can prove by evidence and to substitute for such abstractions proof of words
and actions of a tangible character.1221

A revisionist view of this history is both less and potentially more earthshaking than the
bundle-of-sticks myth. The U.C.C. neither abandoned nor disaggregated property. The
U.C.C.'s drafters did
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try to deny title or wish it away, but they also enacted a property concept containing a unity
of certain minimal rights. Moreover, and most significantly for the present purposes, the
drafters did not even try to replace the common-law phallic paradigm, which identified
property with sensuous grasping of physical things. They embraced it wholeheartedly. The
U.C.C. represses title, and what is repressed in the symbolic always returns in the real.

As the quotation at the head of this section indicates, the legal realists rejected the
common-law terminology of "Title" not because it was unitary or objective but precisely
because it was insufficiently tangible . These self-proclaimed "practical men" found elusive,
feminine intangibility to be seductive, but also dangerous because elusive. Intangibility is
metaphysical and flaccid. They longed for that determinate masculine firmness which is so
hard to achieve and so easy to lose.[223l They demanded that not only goods but also acts and
words must become tangible. In the legal imaginary of the U.C.C., not only property but the
entire symbolic realm of law must be collapsed into the real. Like Odysseus, the drafters
heard the Sirens' song, but in order to prevent their own destruction, they bound themselves
to the mast of tangibility—binding themselves like a bundle of sticks, turning themselves into
fasces. The realists turn out to have been "real-ists."

Thus, on the one hand, my analysis suggests that, rather than a radical escape from the
past, the U.C.C. can be seen as a reactionary embrace of its most simplistic, physicalist
aspects. As in public law, the adoption of the bundle-of-sticks metaphor in private law is not a
challenge to, but a strengthening of, the masculine phallic property paradigm.

3—
Article 2 as Text

a—
Evidence for the Disaggregation of Property

To determine whether either the U.C.C. or contemporary commercial legal practice actually
adopts such a disaggregated concept of property, we must look at the
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language of the U.C.C. itself. The strongest argument for the supposed rejection of title is

contained in the opening sentence of U.C.C. § 2-401:
Each provision of this Article with regard to the rights, obligations and remedies of the seller, the buyer, purchasers or
other third parties applies irrespective of title to the goods except where the provision refers to such title.

This ostensible denial of title and freedom of contract also seems to be reflected in the

first subsection of U.C.C. § 2-401, which reads in relevant part:
Any retention or reservation by the seller of the title (property) in goods shipped or delivered to the buyer is limited in
effect to a reservation of a security interest.[1241

One might also find evidence of the rejection of traditional notions of "Title" and the
disaggregation of property in several of the substantive provisions of Article 2. Consistent with
the language of U.C.C. § 2-401, the location of title is irrelevant to the risk-of-loss rules of
U.C.C. §§ 2-509 and 2-510 and the good-faith-purchaser rules of U.C.C. § 2-403.

And yet the rest of Part 4 of Article 2, including U.C.C. § 2-401, consists of conveyancing
rules which govern when title passes, and when title is "good" or "voidable." Indeed, U.C.C. §
2-106(1) defines "sale"—the very subject matter of Article 2—as "the passing of title from the
seller to the buyer for a price" even as it cross-references U.C.C. § 2-401—the U.C.C.'s
famous denial of title.



What is going on here? Is property a secret mistress which commercial law publicly
repudiates, yet privately embraces?

"[s]ecurity interest" means an interest in personal property or fixtures which secures payment or performance of an
obligation. The retention or reservation of title by a seller of goods notwithstanding shipment or delivery to the buyer
(Section 2-401) is limited in effect to a reservation of a "security interest."
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b—
Article 2's Clandestine Affair with Title

A legal-realist statute is supposed to reflect actual practices rather than legal abstractions.
The institution of private property is the sun about which our capitalistic solar system
revolves. It would be shocking indeed if the primary legal-realist artifact—the Uniform
Commercial Code—denied property on the grounds of any supposed theoretical incoherence.

Just as bumblebees continue to fly in derogation of aerodynamic theory,2231 the
continued viability of private property is strong evidence that the so-called Hohfeldian attempt
to describe property was not a successful new "revolutionary" paradigm of property but
merely another failed attempt to add auxiliaries to the existing degenerating paradigm. Or
more accurately, truth is, if not stranger, then more complex, than fiction.

Llewellyn and his fellow code drafters were tremendously influenced by Hohfeld's work.
But the myth of the death of property fails to reflect that Hohfeld's project had two distinct
and separable parts which I discussed in the immediately preceding section of this chapter.
Llewellyn and the realists adopted the better-known part of Hohfeld's project: his taxonomy of
jural conceptions or lowest common denominators of legal rights. However, Llewellyn
expressly rejected his other part discussed at length in that section: the definition of property
without an object. The U.C.C. reflects the traditional "Blackstonian" conceptualization of
property as a legal relation among subjects with respect to objects.

First and foremost, U.C.C. Article 2, which governs sales of goods, cannot reject property
because the very nature of a sale presupposes property rights in a good. Nor can it reject the
traditional concept of property as rights with respect to an object because sales transactions,
by definition, involve a specific class of objects known as "goods." The conveyance of property
in specified goods is the raison d'étre of sales. A sales transaction is based on the proposition
that the seller has some valuable rights in an identifiable good which can be conveyed to a
buyer. Unless the prior claimant (i.e., the seller) has an enforceable right of possession (i.e.,
exclusion) in the good, the subsequent claimant (i.e., the buyer) does not have to buy the
good; she could just try to take it. Moreover, a buyer will have little reason to give value to
buy a good unless she can be assured that she will obtain security of possession. To induce a
buyer to pay for a good, she must obtain the right of enjoyment—i.e., the right to consume,
collect, or otherwise use the good.[*2¢1 Finally, it is obvious
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that unless the seller has the power of alienation, the sale cannot occur.[287

4—
The Wit and Wisdom of Karl Lilewellyn

Despite this, some of Llewellyn's most stinging vituperatives are launched at title concepts in
sales law. Sometimes he railed against "the property"—the British equivalent of the American
term "title." He described the drafters of Article 2 (of which he was the most prominent) as
having "deemed it imperative to abandon title as the focal point of a sales contract. . . . "[28]
But by attacking "title" Llewellyn was not attempting to attack or disaggregate "property" per
se. And the fact that Llewellyn referred to that package of "Hohfeldian desirabilities [which]
we know together as 'property in specific goods'" does not imply that he believed that
property was a random bundle of Hohfeldian sticks. Rather, Llewellyn was trying to rescue
property from distortions caused by a specific common-law doctrine known as "Title." For
clarity, I shall capitalize the word "Title" when referring to the grandiose common-law sense,
to distinguish it from the more modest or "cheerful" use adopted in the U.C.C. In addition,



Llewellyn intuitively understood the necessity of distinguishing between the elements of
possession (identification of object to subject) and exchange (conveyance).

Llewellyn had two closely related critiques of the common law of "Title." First, by
analyzing substantially all sales issues through the loca-
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tion of "Title," the common law had inappropriately allowed contract to be subsumed into
property. Second, "Title" analysis reflected an obsolete paradigm of the sales transaction—a
premodern agricultural model of a sale as an event , as opposed to a modern mercantile
model of a sale as a process . Llewellyn also had a third, implicit, critique of the common law.
He thought that "Title" was too obviously symbolic, and not sufficiently physical or real.

a—
Differentiating Property from Contract

In Llewellyn's words, "Title-thinking [is] Sales law viewed as property law. . . . "2 In
contradistinction, he characterized his analytical approach as being rooted "in the proposition
that the modern law of Sale is a law of contract for future delivery; that the present sale plays
little part today in litigation; and that most problems commonly dealt with under the heading
of 'title' are obscured rather than clarified by that dealing."!20

In other words, although sales, by definition, involve the conveyance of property,
modern mercantile transactions cannot be reduced to conveyancing. There are aspects of
sales relations which are purely contractual in nature—such as terms relating to production
specifications, requirements, warranties, credit, transportation, storage, and so on. They
should, therefore, be left to the general principle of freedom of contract.

Unfortunately, according to Llewellyn, the common law tended to assume that all legal
issues relating to sales were property issues and that all property rights could be reduced to
possession. This is why he entitled one of his critiques Through Title to Contract and a Bit
Beyond and began it with the reminder that "[t]he law of Sales, as is well known, is in one
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phase part of the law of contract, in another phase part of the law of property."2221 The
common law of sales repressed contract and subordinated the contract aspects of sales to the

property aspect.202]
The approach of prevailing Sales doctrine . . . is this: Unless cogent reason be shown to the contrary, the location of
Title will govern every point which it can be made to govern.f2e

In other words, Llewellyn denied neither the coherence or unity of the concept of
property, generally, nor the property aspects of sales, specifically. But he condemned
common-law property analysis for making the grave category mistake of trying to analyze
contract issues in terms of property principles. He hoped that he could avoid this error by
concentrating on the contract aspects of sales and deemphasizing the property aspects and by
developing new language for the analysis of sales.[204]
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b—
The Common-Law Sales Paradigm.

(1) Horsing Around with Karl

Anyway . . . after much screaming and yelling and horsing around, . . . we had a Uniform Revised Sales Act.205]

Llewellyn's other related critique of the common law of sales was that it did not and could not
deal with modern commercial transactions because its underlying imagery was obsolete.
According to Llewellyn, the legal analyst is informed by "his problems, his illustrations, the
tacit and often unconscious fact-pictures against which he tests the meaning and bearing of



words, the whole stock of implicit orientations to solution which are the life of active work
with law. . . ."[2%€¢] For there to be a significant change in the law it is necessary for "the facts
and their connotations of practice, need and context [to be] effectively iterative, cumulated
without interruption, . . . so clustered as to become moderately familiar to the run of relevant
lawyers."297] This is because "[o]ur fields of law, our patterns of legal thinking, our legal
concepts, have grown up each one around some 'type' of occurrence or transaction, felt as a
typical something, seen in due course as a legally significant type, and, as a type-picture,
made a standard and a norm for judging."208l

To translate Llewellyn's point into Kuhnian-Lakotosian language, Llewellyn thought that
law is governed by specific, implicit images of the typical transaction which are shared by the
legal community—a paradigm.22! Under the theory of sophisticated falsification as developed
by Imre Lakatos,!22% paradigm shifts do not occur merely because the community observes
inconsistent empirical evidence which falsifies the original hypothesis. Rather, the community
formulates an "auxiliary" hy-
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pothesis to explain away the apparent anomaly. Paradigms eventually degenerate when they
become so encrusted with "protective belts" of auxiliaries that they begin to explain less and
less as more and more empirical evidence is explained away as exceptions which prove the
rule. Although degenerative paradigms are ripe to be overthrown, this cannot occur until a
revolutionary paradigm is devised.

Llewellyn posits that significant changes in the law only occur when a new image
(paradigm) of the typical transaction becomes dominant in the profession. The early-
twentieth-century paradigm of sales was what Llewellyn called a "farmer's transaction. "2t

In the traditional agrarian economy, an individual seller sells a readily identifiable and
unique good to an individual buyer whom he already knows, in an isolated face-to-face cash
transaction, probably for the buyer's personal consumption or use.[2:21 The quintessential
"good" in this picture was a horse.[2:3]

In this archetypical sale of a horse between farmers, property rules are very simple.[24l
Old MacDonald and Mr. Greenjeans know each other and have a basis to make a judgment on
their relative honesty and creditworthiness. MacDonald shows Dobbin to Greenjeans.
Greenjeans has ample opportunity to look the horse in the mouth at the MacDonald farm or at
a public market established for this purpose and, therefore, has no need for MacDonald to
warrant Dobbin's qualities. If Greenjeans decides to buy Dobbin, he will hand cash to
MacDonald. MacDonald will take the cash and hand the reins over to Greenjeans, who will
then ride Dobbin home. The contract and the conveyance happen simultaneously. The time of
the sale and the time of the passing of "Title" are clear. MacDonald had all rights in Dobbin
until Greenjeans paid the purchase price, and
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Greenjeans had all rights thereafter. Risk of casualty loss was also perfectly correlated with
the sale and therefore seemed to be a function of "Title." If Dobbin was killed in a barn
burning the night before the sale, that was MacDonald's problem. If Dobbin fell and broke his
leg when Greenjeans rode him home, it was Greenjeans's loss. In the life of a farmer, a sale
is an event.[2:2]

The agricultural imagery of "Title" analysis reflects the solid physical metaphor which
imagines that archetypical property relationship is possession reduced to the sensuous grasp
of a solid, physical thing. The correlative imagery of a conveyance or transfer of property is
the handing over of a solid object from one person to another, such as the passing of a baton
from runner to runner in a relay race or the passing of the reins of a horse from farmer to
farmer. Such a transfer of a solid thing takes place instantaneously. Accordingly, this imagery
reflects the longing for the real. The real is the collapse of all castrating distinctions of time
and space into an ideal, immediate uterine unity. The real is, therefore, an event, not a
process.

Although this imagery conflates the property right in the thing with the thing-in-itself,
this theoretical confusion arguably causes few practical problems in an agricultural economy
where most property transactions in fact concerned tangible objects such as horses, when all
property interests in the object tended to reside in the person who had actual physical
custody of the object, and where conveyances of property tended to be accomplished through
transfer of physical custody of the tangible objects.



This premodern agricultural imagery is poorly suited to the commercial reality of
twentieth-century mercantilism.t2€! [ lewellyn was not im-
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plying that the common law was totally blind to the mercantile nature of many sales.[2Z1 His
point was that the common law continued to treat the agricultural transaction as the norm
upon which exceptional mercantile rules were layered—that is, a protective belt of auxiliary
merchant rules was added to the basic agricultural paradigm.f2:81 In Llewellyn's metaphoric
words:
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The mercantile rules of law—and they are solid—which I have been describing make their way through this like ivy
through a wall, live, growing, spreading, finding cranny after cranny. But the wall is still there, it is still in the way.[22!

(2)—

The Process of Mercantile Sales

The agricultural imagery sees sale as an event—a single, definitive, unique moment of time at
which all aspects of the transfer of "Title" occur. In contradistinction, mercantile imagery sees
sale as the process by which ownership rights are conveyed and other legal rights and
obligations are created.!2221 [t concentrates on exchange—the process by which possession
changes. Unlike an event, which occurs instantaneously and, therefore, "in no time at all," a
process takes place in time. The legal issues which arise during a mercantile sale involve how
this process works over time. The agricultural paradigm is inadequate precisely because it
does not include a concept of time.!2221 The agricultural paradigm is real, but legal relations
are symbolic.
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This does not mean property or "Title" analysis is always useless in mercantile
paradigm.[2221 One can successfully use a paradigm which lacks an account of time to analyze
those static legal issues which do not take place over time. But applying common-law "Title"
analysis to the property issues which arise during a sale begs the question by assuming that
the ongoing process to be analyzed—the passing of property—has already been completed:

title has passed. A sale is the temporary disruption of "Title."223]

The precise situation to which "the property" is the key is not suited to the situation of commerce-in-action, the
situation in which "the property" is not static but in motion, not in one fist, but in the spread interlocked fingers of at
least two different hands; not lumped and obvious with its history a firm key to its location, but scattered and divided,
with its history showing only where it is not to be at the end.2221

To give an analogy, suppose I, who live in New York City, wished to visit my in-laws in
Irvine, California. Until we invent a teletransporter like the one in Star Trek , this trip will not
be an event but a process that can take hours or even days, depending on the mode of
transportation. If we were to analyze my trip in terms of "Title" concepts which analyze
changes as instantaneous events, we would declare that I was either "in New York" or "in
California" when certain conditions were met. If, for example, this were analogized as an FOB
point of shipment contract, then I would "leave" New York, and "arrive" in California, when I
had hailed the cab to the airport. This proposition is so intuitively ludicrous that it is virtually
incomprehensible. Obviously, during the trip one can speak meaningfully of my speed, my
direction, my estimated time of arrival, and my relative position with respect to my home and
my destination. But it is nonsense to say that I am at either location during my journey.
Nevertheless, it does roughly describe the problems with the law of "Title" in
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the sense of an instantaneous moment in which all rights in property are deemed transferred.

Notice that the obverse side of this is that before and after my journey it is meaningful
for me to speak of being in New York or in California. And so, before and after a sales
transaction it remains meaningful to speak of one party or another as having "title" in (i.e., in
the sense of ownership of) the good. As I shall discuss in the last chapter of this book, in the
context of the Takings Clause of the U.S. Constitution the fact that the change from being the
owner to not being the owner (when viewed from the position of the seller), or from not being
the owner to being the owner (when viewed from the position of the buyer), is gradual does



not in itself mean that the concept of property or ownership is incoherent. Rather, in Hegelian
terms, having and not having ownership are qualitatively different. Having more and having
fewer indices of ownership, however, are quantitatively different. Changes in quantity
eventually become changes in quality through sublation. As we shall see, the pragmatic
problem for the lawyer and the judge is that it is logically impossible for there to be an exact
point at which this change happens.f22:]

C—
Llewellyn and Hohfeld

Llewellyn frequently used Hohfeld's taxonomy of jural conceptions as an analytic tool. A
Hohfeldian analysis can be used to show that traditional "Title" analysis is backward. The
common law purported first to locate property and then to allocate its constituent rights. But
this is impossible if (as Hohfeld suggested) property can only be identified as the sum of its
constituent rights. This means that one must first locate those rights which constitute
property, and only when one has assigned all of these to one party can one then identify
"title"

— 201 —

or ownership (i.e., as the sum of these rights).[2281 The implications for sales law is that one
can, therefore, locate "title" (ownership) in the seller before the sale, and "title" (ownership)
in the buyer after the sale, but it is meaningless to speak of the location of "Title" during the
sales process.22Z]

But, although Llewellyn was influenced by Hohfeld's taxonomy, he rejected the other half
of Hohfeld's analysis which held that property, as a legal relation between subjects, does not
also require an external object or res which is the subject of these relations. Llewellyn is clear

that property relations are "with respect to a particular thing."2281 He maintained that
[p]roperty rights in non-existing goods are either impossible, or of no importance as long as the goods in question
remain non-existent. The problem becomes a real one only when, following yesterday's apparent attempt to create
property in non-existing goods, the goods today come into existence and become a subject of dispute.[2221
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Llewellyn's analysis is enshrined in Article 2, which provides that
[gloods must be both existing and identified before any interest in them can pass. Goods which are not both existing
and identified are "future" goods. A purported present sale of future goods or of any interest therein, operates as a
contract to sell.t2s2

In other words, an agreement which purports to transfer goods not yet owned by the
seller is a mere contract relationship, and cannot operate as a present conveyance of a
property interest until the parties identify a specific res to serve as the object of the
relationship.[22t1 Consequently, contrary to Thomas Grey's analysis, property remains a
distinct, distinguishable legal category under the U.C.C.

5—
Two Examples:
Conditional Sales and Risk of Loss

Let us look more closely at two supposed examples of the abandonment of title and the
disaggregation of property in Article 2 of the U.C.C.—the treatment of conditional sales and
risk of loss.

a_
Conditional Sales as Substance over Form

U.C.C. § 2-401(2) states, in effect, that even if a seller and buyer expressly agree that the
passage of title in a good which is sold on credit is conditioned upon the buyer's payment in
full of the purchase price, the U.C.C will treat the transaction as though title vested in the
good to the buyer immediately. The seller will only have a purchase money security interest in
the good, subject to the perfection and other requirements of Article 9. This can be read, at



first blush, as not merely a rejection or disaggregation of "Title" analysis but an abrogation of
freedom of contract. These impressions are inaccurate.
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U.C.C. § 2-401(2) can only be understood in context. U.C.C. § 9-102(1)(a) provides that
Article 9 applies "to any transaction (regardless of its form) which is intended to create a
security interest in personal property or fixtures. . . ." U.C.C. § 2-401(2) is not, therefore, a
rejection of property or freedom of contract per se but merely a restatement of the general
U.C.C principle that substance should prevail over form.!2321 A selfserving statement as to the
location of "Title" standing alone should not necessarily determine all property-related issues
for all commercial-law purposes. This is a corollary to the proposition which I discussed in
section II.B of this chapter that conveyances of property, which affect third-party rights,
should be "objectively" recognizable and verifiable by third parties. Among themselves (i.e.,
contract), the two parties may characterize their relationship according to their private,
subjective, idiosyncratic will. But if they wish to bind third parties (property), their actions
must be public, objective, and recognized by the community. In other words, if possession
(title) must be objectified and if exchange (conveyancing) is the process by which possession
is altered, the contract of conveyance should also have a Community Objective aspect.

In contradistinction, common-law "Title" doctrine raised form over substance. The
(subjective) declaration of the location of "Title" determined property issues despite, not
because of, the allocation of the (objective) substantive rights constituting property. Llewellyn
called such

— 204 —
declarations of the form of "Title" over the substance of property "paper thunderings."2231
Formal declarations of "Title" become even more troublesome when one examines the
substance of the typical mercantile transaction. During the sales process, "Title" (understood
as the totality of all incidences of property) by definition cannot be definitively located
because it is a moving target. It cannot, therefore, be fixed through the subjective intent of
the contracting parties.!2241 This was precisely Llewellyn's criticism of the common law of

conditional sales in which

the papers . . . make clear that it is not to be a sale, that "property" is not to pass. Something is to pass: The "buyer"
is to get possession, and privileges of user, and come under a solid debt for the price; but "property" he is not to
get_[Z_E]

In other words, in a so-called conditional sale the transferee has conditionally acquired
significant elements of ownership—the right to immediate physical possession and use.
Although the transferee in these transactions may not immediately have the third traditional
right of alienation, it is anticipated that she will obtain this right as well upon the payment of
the purchase price.!22¢1 [ndeed, even when the further alienation of the entire property
interest in the collateral by the buyer-debtor is wrongful under the terms of the contract, the
debtor always has the power to convey her equity in the collateral.iz321

The seller-secured party also has some property rights in the good. In section II.B of
this chapter I discussed how a secured party has rights to repossess the good, and to alienate
it in a foreclosure sale or to use it through collection or, less often, in strict foreclosure. Since
buyer and seller can both be said to have some form of property rights in a conditionally

— 205 —
sold good, we cannot say that either party owns the good free and clear—that is, full "Title."
Nevertheless, in our legal system, when property rights are divided, we customarily say one
party "owns" the property, subject to the rights of the other party. Consequently, we need to
make a pragmatic decision as to which of the parties—the conditional seller or the buyer—will
be called the "owner."

If property should be "objective," then all transactions structured in the same way
should be given the same legal treatment. The drafters of the U.C.C. made a pragmatic
decision that the division of the significant incidences of property in a conditional sale is
substantially identical with the division in a hypothecation.[2381 We are accustomed to call the
debtor's present rights in a hypothecation "ownership." These rights consist of the residual
value in the collateral after payment of the secured transaction. As a buyer in a conditional
sale similarly acquires the residual upon payment of the purchase price, it seems consistent
also to call the conditional buyer the "owner."[232



In contradistinction, the common law allowed the private, subjective intent or opinion of
the contracting parties to override the public, objective analysis of the transaction—that is,
form governed over substance.
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This is inconsistent with the competing common-law doctrine of ostensible ownership—
property interests which are not open and notorious are constructively fraudulent against
creditors.[2201
In other words, the concept of location of "Title" as a matter of subjective intent is
inadequate in theory and practice to the lengthy processes of mercantile sales which require
property to be determinable by objective evidence. Accordingly, Llewellyn described Article 2's

treatment of title as follows:
[A]n objectively manifested act becomes the title-passing point without regard to the intention of the parties to pass or
retain title. Such intention is controlling under present law.[241l

This is why U.C.C. § 2-401 provides that the objective rules of Articles 2 and 9 apply
despite subjective declarations of the location of "Title" to the contrary.[242]
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b—
Risk of Loss and the Movement of the Indicia of Ownership

The risk-of-loss rules of Article 2 are another familiar example of the supposed disaggregation
of property. Risk of loss is not one of the three traditional elements of property—unless one
masochistically believes risk to be the dark side of enjoyment. Nevertheless, it has
traditionally been considered closely related to property because it deals with certain
obligations of contract parties with respect to specific objects of property. In the great
majority of cases, simple unitary property concepts (i.e., "Title") still determine who bears the
loss from casualty to a good—the "owner."2431 This is the farmer's world, where "use and
control and possession and risk and power of disposition sit comfortably in the same

fist. . . ."[22441 In this paradigm, risk of loss passes at the same time as "Title" (in the sense of
the totality of ownership) not because risk of loss is related to "Title" per se but because all
aspects of the sale—contract as well as conveyance—are consummated simultaneously. What
the drafters of Article 2 questioned was whether this simple rule results in an appropriate
answer during the ambiguous period when the ownership of the good is itself in flux—during
the sales process.[2451
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Since the elements of property are dispersed during the sales process, contractual
statements of the location of "Title" confuse, rather than aid, the analysis of property issues
during the transition period. Recognizing that property is temporarily dispersed places us in
the position to ask which, if any, incident of property is related to risk of loss. Llewellyn's
analysis reveals that during the pendency of the sales process, risk of loss can always be
reduced to a pricing term of the sales contract. The cost of the risk (monetized into the cost
of insurance) can either be included in the price quoted by the seller (i.e., the seller bears the
risk of loss) or be an additional cost charged to the buyer over and above the purchase price
(i.e., the buyer bears the risk of loss). Consequently, risk of loss is not an incident of property
(conveyancing) at all. It is just another two-party contract term which does not directly affect
third-party rights. Its allocation should, therefore, be governed by the U.C.C.'s general
principle of freedom of contract. The U.C.C., therefore, merely needs to set forth "default"
rules which apply when a contract is silent.

6—
The Continuing Primacy of Physicality in the U.C.C

Nothing we have seen so far about the supposed disaggregation of property by the U.C.C. has
involved a rejection of the traditional identification of property with the physical custody or



sensuous grasp of tangible things in favor of an adoption of a Hohfeldian notion of property
which does not necessarily require an object of the property rights. Even a brief examination
of the conveyancing rules of the U.C.C. will show that its property paradigm continues to be
imagined as the real relationship of a person with a physical object, not a symbolic
relationship among persons.

a—
The Primacy of Physical Custody

The basic rule of property conveyancing is that upon a transfer of an object of property, the
transferee receives only the transferor's interest.[24¢! Elsewhere, I have referred to this as a
"derivation" rule, because the transferee's rights "derive" from the
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transferor's.[24Z1 This is, of course, a corollary of the basic property priority rule of "first in
time, first in right." It relates both to the very definition of possession (i.e., the rightful claim
to ownership with the power to exclude others) and to the liberal concern for autonomy (the
first claimant's property rights cannot be abrogated without her private consent).

Nevertheless, there are many instances in which a transferee can acquire greater rights
than her transferor possessed and cut off the property claims of a prior owner or other
claimant. I refer to these rules which promote the property element of alienation and the
liquidity of the market by favoring certain preferred purchasers, as "negotiability" rules.[228 [n
most American property regimes,!242 the derivation principle is the default rule. In other
words, the first-in-time claimant prevails unless the second-in-time can establish the
elements of an appropriate negotiation exception.!222 The availability of the negotiation
exception is based in large part, either expressly or implicitly, on physical custody of the
object of the property right.[25t

This is self-evident in the case of negotiable instruments and negotiable
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documents where the intangible claim evidenced by the instrument or document is actually
reified into a piece of paper. Consequently the favored claimant who has the right to enforce
the rights reified in the paper is actually called the "holder" because she must literally have
physical custody of the paper and tender physical custody to the obligor to satisfy the
requirements of presentment.[2521 These negotiation rules are, obviously, closely related to the
doctrine of ostensible ownership discussed at length in section II.B of this chapter which
reduced ownership to possession and possession to sensuous grasp.

b—
The Physical Metaphor in the Law of Sales

Privileging physical custody seems intuitive in the case of goods. Goods are tangible.
Enjoyment of a good typically requires some form of physical custody. Frequently, the sale
takes the form of the delivery of physical custody of the good from the seller to the buyer in
exchange for payment—as in Llewellyn's farmer's transaction. Consequently, it might initially
seem reasonable to relate claims to goods with physical custody of the good. To do so,
however,
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risks confusing the property right in the good with the good itself—the imaginary collapse of
the symbolic into the real.

More mundanely, it replicates one of the very problems Llewellyn sought to overcome. It
implicitly assumes that a sale is an event. To decide a sales issue by reference to the actual
contingent physical location of the good itself, Llewellyn complained, is to beg the question
because property disputes in sales revolve around precisely who gets the rights in the goods
during the time when property is in flux.

The very fact that we distinguish the "void title" of a custodial thief and the "voidable
title" of a custodial scoundrel from the "good title" of a noncustodial owner indicates that the



concept of rightful possession is significantly different from the contingent fact of actual
physical custody.

This distinction can be seen in the conveyancing rules of Article 2. The law of sales
reflects the usual regime whereby the derivation is the default rule, and negotiation the
exception. An example of a derivation rule is the first sentence of Section 2-403(1), which
provides that "a purchaser of goods acquires all title which his transferor had or had power to
transfer." There are a number of negotiation exceptions to this rule. Pursuant to the second
sentence of Section 2-403(1), a good faith purchaser of goods for value takes good "title from
a person with voidable title." Moreover, if one entrusts goods to a merchant in the business of
selling goods of that kind, the merchant can sell the goods to a buyer in the ordinary course
of business free and clear of the entrustor's claims.[253 Similarly, when a seller (or consignor)
delivers goods to a buyer (or consignee) in a transaction which is deemed to be a "sale or
return,” not only does the buyer-consignee, as an entrustee, have the power to sell the goods
free and clear of the seller's interest to a buyer in the ordinary course, but the seller's rights
are subject to the rights of the buyer-consignee's creditors.[254]

Article 9 contains a negotiation exception when the first-in-time claimant is a secured
party with a perfected security interest in a good, which parallels the negotiation provision of
Article 2 governing when the first-in-time claimant is the owner of the good.!2%%1 A buyer in the
ordinary
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course of goods from a merchant in the business of selling goods of that kind can take free of
any perfected or unperfected security interests created by the transferring merchant.[25¢!

All of these rules are formulated on the assumption that the transferor is physically
grasping and handing over a tangible thing. The entrustment rule of Article 2 is expressly
dependent on physical holding. Entrustment is defined as "any delivery and any acquiescence
in retention of possession."25Z1 (As mentioned before, the U.C.C. uses the term "possession"
not in the Hegelian sense but in the limited sense of physical custody by a party individually
or through his agent or bailee.) The other Article 2 negotiation rule, permitting holders of
"voidable title" to transfer "good title" to good faith purchasers for value, does not so
obviously relate to physical custody.!2%81 The rules of Article 2 which provide when a
consignment shall be treated as a "sale or return" are similarly based on physical custody.[252!
They apply only "[w]here goods are delivered to a person
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for sale and such person maintains a place of business at which he deals in goods of the kind
involved. . . ." Moreover, "goods held on sale or return are subject to such claims (i.e., of the

buyer-consignee's creditors) while in the buyer's possession ."12¢21 Although the provision
relating to consignments is a famous example of ambiguous and confusing drafting, I believe
that this language envisions that the buyer-consignee have physical custody of the goods and
(in the case of true consignments deemed to be a "sale or return") that she actually keep the
goods at a specific business premises.

The buyer-in-the-ordinary-course rule of Article 9 obviously parallels the similar rule of
Article 2 but does not expressly speak of physical custody. Nevertheless, most commercial
lawyers presumed that custody is implicitly required.

This presumption—that the grasper has the power to convey good title—was challenged
in the famous case Tanbro Fabrics Corp. v. Deering Milliken, Inc .12¢21 There, Judge Charles
Breitel ruled that a buyer of goods took free of a security interest even though neither the
seller-debtor nor the buyer had physical custody of the goods in question. Rather, the secured
party retained physical custody!!2¢21 Nevertheless, the court found that the

— 214 —
buyer qualified for the privileged status of a "buyer in the ordinary course of business"
because the parties stipulated that the custody arrangements were customary in this
industry.

This case continues to outrage commercial law scholars. Homer Kripke, who had the twin
honor of having influenced the drafting of Article 9 as well as having served as a consultant to
the losing party in Tanbro , started a public dialogue on this case which briefly threatened to
become a cottage industry.[2¢3! Kripke argued that the drafters always intended seller custody
to be a necessary and inherent element of buying in the ordinary course. Moreover, he



maintained that the drafters had also always intended that custodial security interests have a
special position because custody has not only publicity value but also policing value.
Unfortunately, the language of the U.C.C. does not expressly set forth this rule, nor does the
logic of property require it.[2¢4 Kripke suggested that this was because it was thought self-
evident that a noncustodial party could not sell property out from under a custodial party.[26]

Kripke's analysis is problematic because it presupposes rather than proves the empirical
facts that are supposed to be its basis. To argue that
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the requirement of physical custody is implicit in the "ordinary" element of the ordinary-
course rule is to presume that sellers ordinarily retain physical custody until sale and that
buyers ordinarily take physical custody upon sale. This is an empirical question.

Realist rules are supposed to reflect actual practice, not abstract logical reasoning. In
Tanbro , the parties stipulated that the procedures followed by the parties were customary in
the fabric industry.[2¢¢! If  as an empirical matter, it is customary for buyers to resell goods
prior to taking custody, then, by definition, the absence of custody is ordinary. Kripke's
argument fails because it is based not on what is, in fact , ordinary but on what he thinks
should be ordinary. He would make custody part of the legal definition of "ordinary" even
when it is, in fact, "extraordinary." This is not legal realism but legal sur realism.

We insist on the real—immediate, physical—nature of property not because of, but
despite, empirical evidence to the contrary.[2¢71

c—
Llewellyn's "Real-ism."

The primacy of physicality in the U.C.C. reflects Llewellyn's third, unspoken but implicit,
complaint about classic "Title" law. It moved the concept of property too far away from the
physical. "Title" is too obviously a legal construct—too symbolic. It makes it clear that
property is a relationship between people and things which is mediated and artificial. The
realists—like us all—longed for immediate, natural re-
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lationships with the real and with each other which preexist our artificial, legal, and symbolic
creations. We, therefore, envision imaginary identifications of legal rights with specific
tangible objects. To put it another way, I (and Llewellyn) critique "Title" analysis of property
as being inadequately "objective." Llewellyn, however, conflated objectivity with tangibility—
the "real" with reality.
Llewellyn's "real-ism" is revealed in the following comment to the opening provision of

Article 2, to which I have already referred. If not actually penned by Llewellyn, it is a brilliant

pastiche of his distinctive writing style.

The legal consequences are stated as following directly from the contract and action taken under it without resorting to
the idea of when property or title passed or was to pass as being the determining factor. The purpose is to avoid
making practical issues between practical men turn upon the location of an intangible something, the passing of which
no man can prove by evidence and to substitute for such abstractions proof of words and actions of a tangible
character.

Llewellyn accused legal academics of turning law "into words—placid, clear-seeming,
lifeless, like some old canal. [In contrast, p]ractice rolled on, muddy, turbulent, vigorous. It is
now spilling, flooding, into the canal of stagnant words."2¢81 Traditional academics committed

the crime of revealing that law is symbolic. The realists, on the other hand,

[w]ant law to deal, they themselves want to deal, with things, with people, with tangibles, with definite tangibles and
observable relations between definite tangibles—not with words alone; when law deals with words, they want the
words to represent tangibles which can be got at beneath the words, and observable relations between those
tangibles.[2s21
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Llewellyn condemns legal constructs (i.e., symbolic objects) with a realist's greatest
insult—"an intangible something." That legal ideas can be proved, that they have any
existence, that they are objective in a symbolic sense, is denied. Only the physical is deemed
to have reality. Even language—the realm of the symbolic itself—must become real. Words
must take on a tangible character.[229



The spirit behind this comment is reflected in Llewellyn's writings. He ridiculed the
concept of "Title" as "mythical—or should I say more accurately mystical?"22t1 He calls "Title"
a "halo."2221 E|lsewhere he referred to "Title" as a "mystical something."2221 He thought "Title"
was crazy because traditional sales-law issues are, "technically, silly. To a silly issue no sane
answer is possible."2241 Why is "Title" supposedly so irrational? Because "[n]obody ever saw a
chattel's Title. Its location in Sales cases is not discovered, but created, often ad hoc ." "The
difficulty is plain. 'Title' cannot be seen. . . ."12231 True property, in contradistinction, is
according to Llewellyn something which is "held in one's fist."

Llewellyn argues, in effect, that since title is not corporeal and not visible, it cannot exist.
Because title, like all legal, "symbolic" relationships,
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does not preexist the law, but is its creature—that is, it is not "real"—Llewellyn denies that it
can properly function as legal actuality.

Of course, as Llewellyn realized, the law not only recognizes property concepts but, in
the case of real property, imposes a comprehensive regime of title recognition. In explaining
the difference between the reality of realproperty title and the unreality of chattel title,
Llewellyn falls back on the imagery and metaphors of physicality. While title can't be seen
"[iIn realproperty matters, to be sure [title] is @ meaningful concept, because a chain of
documents is there for art to construe; it is possible, objectively and definitely, to determine
and agree in the great run of cases where title to a disputed piece of land lies."l2%¢]

Llewellyn imagines real-property title as being real in that it is somehow essentially
embodied in the visibly recorded chain of title, whereas he imagines common-law chattel
"Title" as being essentially intangible. It cannot be captured in its visible evidentiary tokens.
This is because it is impracticable to subject all property transactions in chattel to a
realproperty-type recording regime.!22Z1 He is making two potentially valid points—first, title,
as a legal relation, is not the same as the evidentiary tokens we use to identify it, and,
second, the early-twentieth-century evidentiary rules for identifying common-law chattel
"Title" may have been inadequate to their task as a practical matter. From this Llewellyn
draws the non sequitur that chattel title itself is necessarily unreal or incoherent.

Llewellyn is, of course, requiring that property claimants take on the masculine position
of the subject who claims to have "it." This position is one of anxiety that this lie will be
exposed. Consequently, the masculine subject constantly needs to reassure others (and try to
fool himself) that he actually has "it" by identifying an objet petit a —an imaginary ob-
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ject that stands for a place in the real. He grasps the phallic substitute for the Phallus in his
hand and wields it shouting, "See, here 'it' is!"

d—
The Imagery of Destruction and the Bundle of Sticks

Combining Llewellyn's stunning insight that a sale is a process (not an event) with his
traditionalist conflation of property with a physical thing in a physical metaphor does have an
unfortunate side effect. It leads to the subsidiary metaphor of the bundle of sticks. The
imagery of the disaggregation of property conflicts with a concept of unitary property which
implicitly, but necessarily, underlies sales law.

The conclusion that a sale is a process which takes place over time implies that during
the process feckless "Title" resides in neither the seller nor the buyer. The masculine phallic
metaphor requires that "Title" have the firmness of the male member, not the soft
elusiveness of the female body. But the identification of property with a hard thing suggests
that we should be able to locate property at any given time—a thing is either here or there.
The most obvious way of resolving this apparent paradox is to imagine that during the sales
process, physical property is broken into pieces. Although each individual piece has location
and is passed simultaneously as an event, full "Title" cannot be reassembled until all pieces
have passed. This is Llewellyn's imagery. Not only did he speak of traditional property as the
sensuous grasp of a single physical thing held in a "fist,"2281 he also contrasted the "modern"
approach as imagining property "not in one fist, but in the spread interlocked fingers of at
least two different hands; not lumped and obvious . . . but scattered and divided. . . ."229]



Rather than the fasces being seen as one big axe, it now appears as a bundle of little
sticks. A sale can now be imagined as the untying of the bundle and the passage of the little
sticks separately, followed by the rebundling of the sticks at the other end. This analysis
suggests, however, that there is nothing unique about the bundle—it is at most the label for
the conclusion of the sales process, rather than a category of legal analysis. As the bundle
starts to look contingent, the sticks take on essential characteristics. The image of the fasces
breaks down into the two competing alternatives of the axe and the bundle which we must
choose between. The more we look at the sticks as the essential pieces, other images are
formed. Llewellyn wanted property to remain hard, but he made it brittle. To ac-
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count for property as a process, the realists did not so much dismantle property, they
shattered it. They tied it back together like a bundle, but like Humpty Dumpty, once
shattered, it is never really the same again.

Consequently, the imagery implicit in Article 2 suggests the disaggregation or
disintegration of property, but it does not do so in the way supposed by Grey et al. Observing
that the property paradigm is degenerating is far from saying that property itself is
disintegrating. The planets did not fly off into space when the Copernican paradigm of the
universe replaced the Ptolemaic, nor again when Einsteinian physics replaced Newtonian.

Llewellyn was correct that the common-law property paradigm was degenerate and ripe
to be overthrown. He was incorrect, however, in identifying the basic paradigm of common-
law property with its specific manifestation in the agricultural metaphor. Consequently, the
substitution of mercantile imagery for agricultural imagery was not a complete paradigm shift,
merely a modification of the "protective belt" which surrounds the core paradigm—the phallic
metaphor.

IV—
The Fasces:
Axe and Bundle of Sticks

A—
Constraints

Many scholars, including not only Grey and Vandevelde but also Singer, Beermann, Balkin,
and Kennedy, expressly or implicitly assume that the identification of the separate elements
of property means that the elements may be freely combined and recombined in any of an
infinite number of combinations and that therefore property has no essence.!22% To use my
recurring terminology, they assume from the fact that the fasces can be unbundled into
separate sticks that it cannot also be rebundled to serve as an axe.

For example, Jack Balkin argues that Hohfeld's theory of jural correlatives and opposites
closely parallels Ferdinand de Saussure's semiotic theory of the arbitrary nature of
signification in language. A Hohfeldian legal semiotic, according to Balkin, logically leads to
the de-objectification
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of property and the disaggregation of legal concepts into a bundle of sticks that can be freely
arranged and rearranged to suit any purpose.[28i1 But Balkin reveals himself to be a classical
liberal sheep in postmodern wolf's clothing.2821 He implicitly presupposes an autonomous
subject that creates, and therefore exists outside of, law and language. Law and language
are, therefore, merely tools that can be freely changed and manipulated at will.

Lacan's theory is also by necessity a theory of linguistics, because he thought that the
subject was always the subject of language. His linguistic theory relies heavily on
Saussure.[283] | acan shows, in contradistinction to Balkin's suggestion, that the logical
implications of Saussure's linguistic theory are totally antagonistic to Hohfeld's—and Balkin's—
jurisprudential project. The postmodern subject is not an external manipulator of language.
Language and the subject are mutually constituting. This means that the subject is not only
the subject of language. He is also subject to language.

Hohfeld's theory is what my colleague Arthur Jacobson calls a "correlating
jurisprudence."[2841 Such a jurisprudence assumes a closed legal universe in which all possible



legal relationships are already captured in a complementary system of rights and obligations.
This idea has been accurately conceptualized by Duncan Kennedy and Frank Michelman as a
"Law of Conservation of Exposures"i2831 —the only way I can increase my rights is by
decreasing your rights in an equivalent manner. In contradistinction, the Lacanian-Saussurian
system is a noncorrelative one.

In a Lacanian-Saussurian linguistic system, the arbitrary nature of significance means
that meaning is always slipping; all language is metaphor and metonymy.[28€ Consequently,
true correlatives and negations of the type supposedly identified by Hohfeld are impossible or
illusory. Such identification is imaginary, whereas signification is symbolic. To Lacan and
Saussure, meaning is always a spurious infinity. "Each signifier refers not to any
corresponding signified but rather to another signifier
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in a sequence or 'chain' of signifiers that Lacan describes as being like 'rings of a necklace
that is a ring in another necklace made of rings.'"28Z] Postmodern thought, as exemplified by
Lacanian psychoanalysis, is precisely the denial of fit and complementarity; something is
always missing, and something is always spilling over.

For example, although the Feminine is positioned as the negation of the Masculine, this
cannot mean that if the Masculine is the positive, then the Feminine is the negative, or that
woman is the complement to man. Rather, to Lacan, while the Masculine is the claim to be all,
the Feminine is not nothing. She is the not-all (pas-toute ), as in not all things are Phallic .1288
She is the denial of the fictional hegemony of the Phallus , which is the very foundation of
subjectivity. Woman is not the complement to man, therefore, but a supplement.2821 The
Phallus is the forever-lost object from which we are castrated—the lack or hole that exists at
the core of Lacanian subjectivity and Hegelian totality.[229 There is always something more
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and something lacking that makes immediate relationship impossible. Mediation is always
necessary because it is impossible.

The noncomplementarity of sexuality explains why woman is object of man's fears and
hopes, Fury as well as Muse, Kali Ma as well as Virgin Mary. The masculine position is "all are
subjected to the symbolic order." The Feminine is the denial "not all."[22!! She is, therefore, on
the one hand, the exposure of the lie of subjectivity and the symbol of universal castration.
Woman in this aspect must be suppressed and subordinated. The Masculine tries to deny the
freedom of feminine negativity by replacing her with fantasy images of femininity. On the
other hand, by denying that all are castrated in the sense of subject to the law as prohibition,
the feminine denial is the hope of freedom and the achievement of wholeness. She is the
dream that the Phallus is not always already lost, but not yet found—that sexual relations are
not impossible, merely forbidden. This aspect of the Feminine, like the superego, urges us
"Enjoy!"

Moreover, the arbitrariness of significance does not mean that meaning or legal concepts
can be freely manipulated. We do not bind ourselves to fixed linguistic and legal concepts
despite the arbitrariness of signification but just because of its arbitrariness and slippage. In
Lacan's metaphor, we must quilt together the shifting layers of signifier over signified.[292]
Meaning and language, and subjectivity itself, consist precisely of this fiction of static
significance. This is, of course, the masculine position of claiming to have "it"—to have
captured that which cannot be captured. Consequently, subjectivity is a dialectic concept that
is both free in that it is a fiction and bound because it is a fiction. If we change the fiction, we
change ourselves. Because Lacanianism denies the naturalness or inevitability not only of the
legal regime but of subjectivity itself, it holds out the possibility of the truly radical change of
creating alternate sociolinguistic-legal universes. But a new alien species of subject will
necessarily inhabit such new universes. The postmodern subject, unlike his liberal modern
counterpart, who is at some level autonomous from the legal regime, cannot, therefore,
merely "will" changes in the fundamental aspects of the legal and linguistic regime, which is
the gender hierarchy. When we quilt
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signification, we sew our very subjectivity. Changes in the symbolic order require a dialectical
and simultaneous change in every aspect of our subjectivity and society. The problem for
those of us who are both Lacanians and progressives is how to start this chicken-and-egg



process in motion. How can we ever sublate masculine subjectivity and feminine objectivity to
achieve the not-yet immediacy of sexual relations, without submerging into the deadly unity
of the real?

Slavoj Zizek!™ gives a wonderful illustration of the difference between the modern
(Hohfeldian-Balkinian) and postmodern (Lacanian-Saussurian) concept of the subject. Near
the end of the movie Blow-Up ,'223! the protagonist passes a group of people miming a game
of tennis without a ball. One of the players pretends to hit the ball out of bounds. The
protagonist plays along and pretends to retrieve the ball and toss it back into the court.
Modernism concludes from the observation that the "game" of society is not inevitable or
natural, it has no content; content resides solely in the subject itself. Postmodernism, in
contradistinction, does not deny the necessity of the object merely because it is arbitrary.
Rather, it shows us the object in all its "indifferent and arbitrary character."2241 In other
words, the modern subject is conceived of as autonomous from, and therefore in control of,
the game. He not only can change the game or leave the game but does not even need a ball
or other external object to play the game. The postmodern subject, however, is not
autonomous with respect to the game of law and language. He exists as a subject only insofar
as he plays the game. Consequently, there must always be a game and a mediating object of
desire.

Thus, insofar as legal concepts serve functions—social, economic, psychic, or
philosophical—the combinations of jural elements cannot be random or arbitrary and cannot
be freely altered at will. Hegelian philosophic theory, combined with Lacanian psychoanalytic
theory, indicates that the possession, enjoyment, and alienation of external objects serve
necessary roles in the development of subjectivity in this society. Consequently, it is
meaningful and not random for a legal regime to recognize a distinctive category of legal
rights called "property" that contains all three of these elements.[225! This does not mean that
all legal relationships need be full
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property relations. Nor does it mean that all property relations must be absolute; we may
want to recognize limitations on any or all of the three general categories of property rights.
Indeed, as Hegel himself argued, the logic of the concept of property is both self-limiting—
unlimited property rights of different subjects would be mutually inconsistent—and limited by
other, more developed concerns of human development, such as morality and ethics.

Nevertheless, the Hegelian-Lacanian approach only defines the parameters of property
at the most abstract level and has little or no practical use in prescribing the minutiae of
specific property regimes. The specific limitations and applications of the broad and abstract
concept of property to meet the needs of any given society are properly to be determined by
practical reasoning and adopted into positive law—precisely as pragmatists such as Grey
argue. This is why the Hegelian idealist philosophic tradition is arguably the precursor not only
of Continental postmodern philosophy but also of American pragmatic philosophy. The
flexibility of Hohfeldian atomic analysis arguably gives it an advantage over a molecular
approach in the pragmatic enterprise of promulgating the positive law of property. But it has
the danger of making us think that by fiddling with the details of the positive law of property,
we can undermine the crushing hegemony of the regimes of property and gender, rather than
merely replicate them.

B—
The Denial of the Feminine

The imagery of the bundle of sticks—the attempt to disaggregate property—is self-defeating.
It reflects the desire to capture the

— 226 —
symbolic aspect of property as human interrelationships, but it denies the mediating object
that permits the development of subjectivity as intersubjectivity. In an attempt to recognize
the element of exchange, it represses possession and enjoyment. Property as alienation
reflects the failed masculine strategy of trying to attain wholeness by retroactively
"consenting" to castration in exchange for the promise of a future substitute object.



The imagery of the axe—the attempt to epitomize property as the sensuous grasping of
physical things—is the mirror image of that error and is equally self-defeating. It denies
property its very nature as a legal relation—symbolic, abstract, social, and mediated—in favor
of an imagined, infantile, immediate, real union of the subject and the object. The traditional
approach taken by Waldron privileges the elements of possession and represses those of
enjoyment and alienation. This is particularly inappropriate in the merchant's transaction
where alienation through market exchange is of the essence. Property as possession reflects
the failed masculine strategy of pretending to be whole by denying castration and the
resulting necessity for mediation.

The symbolic Phallus is the object of desire. Our ultimate desire is the imaginary,
forever-lost union with the Other imagined as the Mother, which we place in the real world
beyond interpretation. Consequently, the Phallus —what men are supposed to have and
women are supposed to be—is paradoxically both the Feminine and the signifier of masculine
subjectivity.

Men try to attain subjectivity and hold the Phallus , not only by having the real penis but
also by trying to control women's bodies. Of course this is unsatisfactory. They can never
attain the Phallic Mother. So, in frustration, they deny the existence of the lost Feminine.
They try to pretend that they achieve unmediated relationships by denying the existence of
the mediator. In Lacan's terms, "The Woman does not exist." She is real in the technical
sense that she cannot be adequately described in symbolic language, but she cannot be
reduced to or grasped as a real object. The Woman—the Feminine—becomes purely the
imaginary object of men's fantasy; woman becomes a symptom of man.[22€l

We try to explain our desire by retroactively positing a cause—the object petit a —which
sits at the crossroads of the symbolic and the real. In the imaginary we identify the object a
with a specific thing that is actual, biological, natural—that is, seemingly real. This is in the
vain hope that
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if we can attain the real object, then our desire will be fulfilled.'2221 Or, we deny mediation
entirely.

Waldron, Baird, Jackson, and Llewellyn insist that property is archetypically sensuous on
the grounds that sensuous things exist, can be seen, and are easier to identify and think
about. This attempt to embrace the lost Feminine by grasping tangible things is, once again,
reflected in etymology. The word "material" derives from the word for "mother."2281 But
property interests as a legal matter are abstract and symbolic and as an empirical matter are
often concerned with noncorporeal objects. Consequently, sensuous grasping is inadequate to
the role of the archetypical relation of the subject with the object of desire of property in
precisely the same way as the penis and the female body are inadequate to serve the
psychoanalytic role of the Phallus . This is the psychoanalytic position of the Masculine—the
deluded, split, and despairing Lacanian subject who continues to repeat the lie that he is not
castrated: he has the Phallus merely because he has and controls tangible property, just as
he has a penis and controls women. The masculine position is not to have "it" in fact, but to
claim falsely to do so.

Noncorporeal property, like feminine sexuality, is at once hidden and ubiquitous, lack
and surplus. We try to deny the Feminine her role as Phallus precisely because she cannot be
easily seen and held. Feminine sexuality must be tamed by defining her as the female body
that is occupied—possessed—by the penis in heterosexual intercourse. Thus Waldron says
that only the tangible, and no other form of property, exists. The noncorporeal can only be
discussed if it can be analogized to the corporeal. To Waldron we possess but don't exchange,
to Grey we exchange but don't possess. Neither can recognize feminine enjoyment.

Because feminine intangibility is hard to identify and think about, it
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must be denied. The Feminine and property are identified with "lack."2221 The Lacanian
masculine subject insists that The Woman does not exist. Thus Hohfeld, Grey, and
Vandevelde mirror back Waldron's psychoanalytically masculine position. They say that the
res of property does not exist.
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3_
The Vestal:
The Feminine Phallic Metaphor for Property

|—

Virgin Territory:

Property as the Inviolate Feminine Body

Her vestal livery is but sick and green, And none but fools do wear it.Cast it off!!

In the 1980s, Margaret Jane Radin emerged as a prominent property theorist. Radin's project
is to promote legal recognition of the role that identification with objects plays in the
development of personhood. Radin labeled this a theory of "property for personhood."2! The
essence of her theory is that proper object relations are necessary for the
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development of subjectivity because we identify so closely with certain objects that we cannot
distinguish our property from our personhood. Consequently, human flourishing requires the
recognition of certain legal rights that protect these privileged objects, which she would call
"personal" property, from invasion.

Radin's theory initially seems to be a feminist jurisprudence, reflecting feminine bodily
experience. Radin protects and dignifies the feminine side of personhood as object by arguing
that those objects that literally or figuratively constitute the female body should be market-
inalienable. Her theory of property for personhood disrupts market alienations and allows the
feminine self to enjoy herself as object as means to her own ends.

The appeal which Radin's account might have for feminists is obvious. My analysis,
however, reveals an intrinsic dark side to Radin's theory.!3! It is necessarily incomplete.
Although she claims to account for the development of personhood within community, she
provides no account of community (i.e., intersubjectivity). Community is just assumed to
preexist. I will show that because Radin presupposes that persons begin as integrated
members of a community, her ideal of personal property can only function to allow persons to
withdraw from the community in order to enjoy a lonely autonomy. This is inconsistent with
her stated goal in reinterpreting property, namely, to prevent separation.#!

Her theory is necessarily inadequate. It never suffices for feminists merely to disrupt
misogyny by exposing and withdrawing from the masculine fiction of subjectivity. Withdrawal
only serves to underline the logical necessity of community. Even in denial and condemnation,
we recognize masculine subjectivity and silence ourselves in feminine objectivity. Nor is it
possible merely to add a feminine narrative to the masculine fiction. Rather, we must write a
new myth that supersedes the masculine fiction.

In chapter 2, I showed how the triune nature of property is in danger of becoming lost in
contemporary legal scholarship. Generations of legal scholars have repeated Hohfeld's faux
pas that property rights do not require a res , or object, at all. By repressing the object (and
thereby also repressing the element of possession), Hohfeld reduces property to a binary
subject-subject relationship which implicitly privileges the element
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of alienation through exchange. Radin also adopts a binary theory of property. In
contradistinction to masculinist theory, however, she centers her analysis of property on the
relationship between a single subject and an object. Her dichotomy of property rights—
personal property versus fungible property—is defined in terms of the nature of the owning
subject's relationship with the object owned. According to Radin, the empirical process
through which we develop our personality is the identification with favorite objects. In other
words, we do not desire the object of personal property derivatively in order to be desired by
others, but primarily as a form of narcissistic autoeroticism. Rather than seeking objects as a
means of creating society, as in Hegel, Radin's person seeks objects as a means of
establishing "personhood" as an inviolable refuge from a preexisting society. To Hegel, objects
are the mediators between subjects which permit the establishment of intersubjective
relations, but in Radin, it is the relation between subject and object which is mediated by the
preestablished intersubjectivity of "society."s



If Hohfeld's zeal to emphasize the intersubjective aspect of property caused him to lose
sight of its objective aspect, Radin's insistence on its objective aspect results in loss of its
intersubjective aspect. Being intersubjective, community requires both an intersubjective and
objective account of property. Consequently, a wholly objective account of property
inadequately promotes Radin's stated "pragmatic" goal of developing a theory of the
individual within community.

But by concentrating on the object, Radin does not merely repeat Waldron's masculine
phallic error of privileging possession. Her primary concern is not with the appropriate
allocation of resources among people but with a single owner's subjective, sensuous
experience of the object—enjoyment. Being masculine, Waldron's and Hohfeld's accounts of
property are complementary and imaginary. They seek to cure castration by holding on to, or
obtaining through exchange, the object of desire that
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fills the hole and makes the subject whole. Property is seen as an immediate binary
relationship either of subject to object or of subject to subject. In contradistinction, Radin's
concept of property for personhood, being feminine, is also imaginary but seeks to be unitary
and real. She seeks to avoid castration by merging with the object of desire back into the
primordial unity that preexisted the symbolic order of law. Subject does not relate to object;
she identifies with, enjoys, and becomes object. The ecstatic experience she calls personal
property "bridge[s] the gap or blur[s] the boundary . . . between what is subject and what is
object."t8!

If traditional property theorists have adopted either a positive or a negative version of
the inadequate masculine phallic metaphor for property, Radin, in contradistinction, adopts an
equally inadequate feminine phallic metaphor for property. Radin's concept of property for
personhood seeks to allow the feminine self to enjoy herself as object without also being the
desired object of possession and exchange by others—that is, to be her own end and not the
means to another's ends. By seeking to reunite with the Phallic Mother, Radin calls us to obey
the superego's obscene command to transgress the law of prohibition—Enjoy!

As with masculine property jurisprudence, Radin's reinterpretation of property reflects
the desire to achieve wholeness through an imaginary collapse of the three orders. Her ideal
of property serves as her objet petit a —the object cause of desire. She believes that if she
can just enjoy the object a, then she can achieve the integrity which she calls "personhood";
that is, the separation of the symbolic order of law will be reconciled with the primordial unity
of the real. In the imaginary she identifies specific, identifiable tangible objects to stand in for
the lost object of desire. She calls these favored objects "personal property." As do we all,
Radin falls "prey to imaginary lures which promise the healing of the original/constitutive
wound of symbolization."Z1 As the lost object of desire is the Phallus, Radin's imaginary
personal property is phallic.

However, to Radin, the archetype of the desired phallic object is no longer the male
organ which is physically possessed and exchanged among masculine subjects. Instead, the
archetypical object of personal property is literally the female body, as opposed to an abstract
feminine position. Property is conflated with the object of property and with enjoyment of that
object. Her project is to protect this object from market
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intercourse. The psychoanalytic model of Radin's notion of inalienable "personal” property is,
consequently, property as chastity. If masculine theorists see property as the fasces —an axe
or a bundle of sticks—Radin sees property as the Vestal .

Virginity can be integrity, but it can also be sterility, isolation, loneliness—and oblivion. If
the masculine desire to possess and exchange the feminine object is Eros, the feminine desire
to merge back into objectivity is Thanatos—the death wish. In her attempt to escape
imprisonment in the masculinist seraglio, Radin immures feminine property in a cloister,
seemingly free of the masculine fiction, but only because she is walled off from community.
As Hegel argued, enjoyment standing alone is addiction. Radin seeks to be "bound up with"&l
property. This violates the logic of both property and feminism as the actualization of
freedom. Bound by property, woman becomes fascinated. By binding herself, the inviolate
virgo becomes inanimate virga . That which is bound is a fasces . The fasces becomes
fascinus , a curse as well as a phallus—that which is carried and displayed by men. Seeking



personhood through chaste integrity, the Feminine remains the object of masculine
subjectivity.

By suggesting that the favored objects of personal property should be given heightened
constitutional protections against governmental takings!®! and searches and seizures, Radin
replicates the traditional womanly response to her own integrity—the insistence on an
inviolate realm of privacy to which she can occasionally retreat. But Radin goes further and
replicates the Masculine's morbid preoccupation with feminine chastity. She fears that the sale
of personal property by any person can lead to the commodification of all women.
Consequently, she seeks to make the most personal objects market-inalienable as a matter of
law. In other words, feminine personhood is so frail and susceptible that the reputation and
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integrity of the female sex generally would be injured by the promiscuous intercourse of any
one fallen woman. All women, therefore, need be protected not only for their own good but
for the good of all, by the forced chastity of the veil.

And so, in her attempt to rewrite the fiction of property, Radin ends up telling the same
old story that masculinist theory told. The feminine person merely identifies with her object of
personal property, which she enjoys in her virgin solitude. The Feminine remains the passive
object of desire—she can only claim the right to refuse her suitors, in an attempt to deny her
commodification. Feminine enjoyment—jouissance —remains silent, because the virgin owner
never leaves her cell to have social intercourse.

Although Radin insists that the relation of person to object is always already located
within society, her concern is protecting "personal" property from society. How do we prevent
the commodification of women through exchange? How do we prevent the loss of personhood
through the invasion of our bodies and our homes by others? That is, to internalize and merge
with objects of "personal" property is to expel and externalize the preexisting intersubjectivity
of society. Like the odalisque in her seraglio or the nun in her cloister, life goes on outside
without her.

Complete human development and freedom require community as well as individuality.
Radin's theory of personhood seeks to describe the individual within community, yet it
currently has no account of community. The dynamic Radin describes is the withdrawal of the
individual from community into a cloistered universe, in which the subject has nothing to do
but consume her precious objects. If the individual develops, she develops retrogressively
from an intersubjective public being into a silenced private being. The virgo/virga is not only
bound but gagged because she is no longer located in the community of discourse.

Radin's theory of property for personhood contains the contradiction that, although it is
intended to prevent the objectification of women,*% it is based on the identification of
personhood with objects. She seeks to prevent the commodification of women,21! but she has
not yet understood that the Feminine is defined as the always already commodified. The Phal-
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lic Woman is herself the archetypical and primal commodity. To be conscious and to speak is
literarily, if not literally, to objectify the Feminine. This means that the feminist task cannot be
to prevent the commodification and objectification of woman. It can only be to search for a
way to subjectify and de commodify ourselves as women. Indeed, Radin's theory implicitly
reflects this in that she starts out with individuals already located in society who seek to
achieve personhood by removing certain objects from the preexisting market regime.

Radin's project is doomed because the feminine myth cannot be written within the
masculine fiction.*21 In the masculine fiction, as retold by Lacan, feminine enjoyment—
Jjouissance —must be silent by definition. But the Feminine, also by definition, cannot be
totally circumscribed by the symbolic order. On the one hand, even to identify the feminine
person with the object, as Radin does, is to admit the masculine fiction and to deny feminine
speech. It is to engage in the masculine fantasy which purports to give positive content to the
Feminine,23 thereby depriving her of the radical freedom of her negativity. On the other
hand, by insisting on speaking as a woman, one denies the objective position of the Feminine,
which is the very basis of the fiction.

The fact that the feminine myth cannot be added to the masculine fiction of property
does not mean that we can merely abandon either the fiction or the myth. Rather, we must
write a new feminist myth that does not merely negate or modify the masculine account of



the feminine position, but sublates and supersedes it in the myth of the Feminine as the not
yet achieved actualization of freedom and immediate relation.

An adequate theory of the subject and the object, as expressed through our legal
relations and interrelations with objects, cannot be created exclusively from the masculine
position which alternately sees property as the intersubjective binary relationship of subject to
subject in exchange or the objective binary relationship of subject to object in possession.
Accordingly, Radin's attempted feminine objective theory of expanded bodily integrity is
incomplete as written today and cannot serve as a substitute for the existing property regime.
Thus, to develop a human theory of the legal person, we need to recognize that property is a
necessary, but insufficient, aspect of the legal regime of object relations.

To show why Radin's theory of property cannot ground a supersed-
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ing myth of the Feminine, I begin by examining Radin's account of personal versus fungible
property more thoroughly to explain how property for personhood privileges the objective
aspect of property while disparaging the intersubjective. I argue that, although Radin's theory
gives dignity to a concept of expanded bodily integrity, it is incomplete and offers an
inadequate account of the legal institution of property, generally.[*41 Radin claims that her
property theory is a critique of and improvement on Hegel's. This assertion is based on a
fundamental misreading of Hegel. To demonstrate this, I return to the analysis of Hegel's
property theory to discover the point where Radin made a wrong turn. Finally, I conclude by
examining in greater detail how Radin's theory of property for personhood relates to the
psychoanalytic position of the Feminine.

A—
Radin's Definition of Property

1—

The Identification with Objects

Radin begins her project by asking, in effect: What are the minimum material circumstances
necessary to enable one to become a complete person as an empirical matter?i2s1 What
conception of property would further "human flourishing"?!2¢1 Radin states that human beings
are, first, embodied: we relate to each other through our bodies. Consequently, it seems
necessary to make some form of identification of the person with her body. Next it is
necessary to compare the relationship of the individual to her body with the
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individual's relationship to other physical things.*Z1 A simple body/nonbody dichotomy does
not satisfy Radin.[28 People identify with, and are identified by, physical things other than
their bodies.[22!
This argument has some empirical appeal. Human adults rarely come
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into contact with other humans without symbolic, concealing, identifying, medical, useful,
beautifying, and other objects. Even in our most intimate moments with our lovers, we are
rarely if ever truly naked. We use diaphragms, condoms, and other barriers to protect
ourselves from our relationship. Radin concludes from this that we can relate to objects
external to our bodies in a way that is not merely analogous to, but substantially identical

with, the way we relate to our bodies. She considers this to be intuitively self-evident.
Most people possess certain objects they feel are almost part of themselves. These objects are closely bound up with
personhood because they are part of the way we constitute ourselves as continuing personal entities in the world. They
may be as different as people are different, but some common examples might be a wedding ring, a portrait, an
heirloom, or a house.[22

That is, we become sentimentally attached to things. Radin argues that these nostalgic

object relations can serve the same positive function as body
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relations in enabling an individual to achieve personhood.!?!! Indeed, we cannot draw a bright
line between those objects that are our bodies and other objects:[22
When an item of property is involved with self-constitution in this way, it is no longer wholly "outside" the self, in the

world separate from the person; but neither is it wholly "inside" the self, indistinguishable from the attributes of the
person.tzl



Radin, consequently, claims that her theory is not based on a liberal notion of negative
freedom, which posits "an absolute conception of property as sacred to personal autonomy,"
but that it reflects "an affirmative notion of an individual being bound up with an external
"thing.'"241 Indeed, she argues that individuation and integrity require the continuity supplied
by personal property object relations.[2!

2—
The Elements of Property

a—
Possession

Implicit in Radin's use of the word "property" to describe the object of property, rather than
the legal rights with respect to the object, is a decision not to specify the elements which
constitute property. Indeed, she condemns the attempt to articulate an enumerated set of
rights as property as "naive conceptualism."I2¢] Thus, she criticizes the elaboration of what she
calls the "liberal triad"22 of property rights (i.e., possession, use, and alienation) as
conservative, rule-like thinking.281 Nevertheless, for Radin to speak of property, she could not
avoid adopting implicit
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definitions of property rights. That these definitions are left implicit does not mean that they
do not function. To analyze fully Radin's arguments, it is necessary to make explicit these
implicit definitions.

The binding of the individual to thing implies that Radin privileges use and enjoyment
over alienation and even possession as the premier aspect of property. This enjoyment
concept of property rights manifests itself in the specific examples of personal property that
Radin offers. It is not clear that Radin even identifies "possession" per se as an essential
personal property right. Because her personal/fungible dichotomy flows from an
enjoyment/instrumental dichotomy, even the right of possession loses its importance and
becomes conflated with, or subsumed into, the right of enjoyment. That is, possession is
required only insofar it is the most primitive element of property, necessary before there can
be enjoyment. For example, her discussion of whether we should recognize a constitutional
right against governmental interference with possession of personal or fungible property

quickly devolves into a discussion of use. Radin asks us to

[s]tart with physical occupation—possession or the fundamental right to exclude others. . . . A normative inquiry would
also be required: for what types of property interests is it ethically appropriate to permit and foster interconnection
with persons? Use of property as one's residence is more closely connected to personhood than use of property as a
garbage dump for one's factory.[22!

In other words, to Radin, it would seem that possession per se is not essential to
property or particularly worthy of protection. Rather she would protect only that accidental
possession which is necessary for specific, favored types of enjoyment—feminine sensuous
experience.

Further evidence of the privilege of use over possession is the enhanced right that Radin
would recognize in tenants to continue to occupy their primary residences upon the end of the
lease term, limiting the right of commercial landlords to evict tenants at the end of their
terms.[29% Radin makes the distinction that the apartment is personal to the tenant, because
the tenant's personhood is wrapped up in her home. The same apartment is fungible to the
landlord, because his relationship to it is purely financial.[3t1 The implication is that the favored
right in personal property, as epitomized by the tenant and her apartment, is sensuous use as
a primary
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residence. Not only is the tenant not attempting to alienate the apartment, Radin would limit
the tenant's power to alienate it. She suggests making all residential leases automatically
renewable at the option of the lessee, thereby denying the right, power, or privilege of a
tenant to enter into a nonrenewable lease (which would almost certainly entail a lower
rent).[221



b—
The Fear of Alienation

Because Radin's theory is based on identification with the feminine object of desire, alienation
is not merely deemphasized like possession, it is affirmatively denigrated. Indeed, to the

extent pragmatically possible, market-alienation should be prohibited:

Since personal property is connected with the self, morally justifiably, in a self-constitutive way, to disconnect it from
the person (from the self) harms or destroys the self. The more something takes on the indicia of an attribute or
characteristic of the self, or at least the self as the person herself would wish, the more problematic it seems to
alienate it, and the stronger the inclination toward some form of inalienability.23!

That is, she imagines that if we can just remove the object of desire from the symbolic
order of law, we can more easily merge with it and reenter the real. Radin's theory of
personhood as identification with the female body as object is therefore reminiscent of Lacan's
psychoanalytic theory, which states that in the symbolic order, the Feminine is conceptualized
as the object of desire and that the masculine subject constitutes himself through the
exchange with other subjects of the object as the Feminine. If one views personhood not from
the psychoanalytically masculine position of subjectivity but from the psychoanalytically
feminine position of objectivity, then to be the object of commodification (exchange) is
threatening. According to Radin, "[c]Jommodification stresses separateness both between
ourselves and our things and between ourselves and other people."2%! Sale of the female body
is not a right but an un-right that should be a legal wrong.22!

Actually, Radin is deeply ambivalent both as to the relative values of separateness and
connection and as to property's role with respect to these values. In at least one place, Radin
argues that her concept of personal property increases, rather than decreases, separation.
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It may be shown that certain functionings can be served by a form of private property; individual separateness, in
particular, and the need to live one's life in one's very own context. When property actually serves this function in a
justifiable way, I have called it personal. . . . [T]his form of justification of private property is "contingent and
controversial," since it will collapse as a justification if someone shows, to the contrary, that the context of
noninterference required for human functioning does not include private property.t2!

Following Martha Nussbaum, however, Radin considers individual separateness to be
only one possible capability of humanness, and by no means the most elemental or
important. Other human capabilities, which Radin seems to privilege, include affiliation with
other humans and relatedness to other species and to nature.32! She insists that "[i]n human
life as we know it, self-constitution includes connectedness with other human beings and also
with things in the world. . . ."281 And so, Radin is on the one hand concerned that what she
calls market-alienability or commodification of certain intimate objects will cause the over-
separateness of radical individualism, and the resulting objectification and subordination of
women, among others. On the other hand, since Radin concludes from the empirical fact that
people are born as dependents in society that they start interconnected, she posits that we
need property rights in intimate objects in order to achieve "proper" individuation.

Radin eventually comes to the conclusion I suggested at the beginning of this chapter.
Feminine personhood requires the withdrawal from the intersubjectivity of society which the

identification with, and enjoyment of, objects allows.

The conception of human flourishing we have been considering generates a basic requirement of "being able to live
one's own life in one's very own surroundings and context." This requirement follows from the basic understanding that
human beings are separate individuals; the idea is that separation from other human beings, individuation, is
accomplished in part by particularized connection with things.

In other words, in this conception of human flourishing separation does not connote the idea of alienability of all of the
self's attributes and possessions, but rather something like its opposite: it refers not to separation of the person from
her environment, but rather to separation of one person from another person, with the premise being that for that kind
of sep-
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aration to be instantiated in the world, a certain kind of specific connection to one's environment may be needed.2!
In Hegel, we seek objects derivatively in order to interrelate with others. In Radin, we
seek objects in order to become disentangled from others.



3—

Enjoyment; Interference as Violation

Radin's identification of property with the female body is most apparent in her latest work.49!
Consider two examples she discusses in detail—prostitution (which overwhelmingly involves
male johns and female prostitutes) and surrogate motherhood. Her discussions of prostitution
and surrogacy revolve around what she calls a "double bind"—that is, the conflict between
woman's ability to enjoy her body sensuously in a personal, honmonetary way and
commercially in a fungible, monetary way.[4!!

Her powerful critique of Richard Posner's attempt to analyze rape in "terms of a marriage
and sex market"#2] provides an even stronger example. Radin condemns Posner's utilitarian
balancing of the rapist's pleasure versus the victim's displeasure on the grounds that they are
incommensurable.#3 Although she does not use my terminology, her argument in essence is
that a woman's enjoyment of her body is qualitatively different from any possible enjoyment
which a rapist could have.#4! She expressly argues that bodily integrity should not be thought
of as an object separate from the subject that can be bought and sold.!#51 Posner applies the
masculine metaphor for property to rape and therefore conceives of bodily integrity as an
object that one can hold in the element of possession, or exchange through the element of
alienation. When one privileges the
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element of possession, then interference with bodily integrity as a property right can only be
analyzed in terms of castration—my valuable thing has been taken from me. Consequently,
the prevention of rape is analogized to the protection of possession. When a rape does occur,
Posner adopts the alternate masculine responses to castration: he pretends that it can be
cured by exchange—monetary compensation. In contradistinction, unlike a market
transaction, or loss of an item of fungible property, the loss of rape changes the victim
because it is a loss, or destruction, of some aspect of her personhood.!#¢! This is because her
theory holds that personhood is partially constituted by those objects which she calls personal
property.

At one point in her critique of Richard Posner's analysis of rape she comes close to what
I think is the stronger, Hegelian analysis, that some object relations are qualitatively different

from the relation known as property. She states:
Bodily integrity is an attribute and not an object. . . . We feel discomfort or even insult, and we fear degradation or
even loss of the value involved, when bodily integrity is conceived of as a fungible object.[4!

Unfortunately, she retreats from this position. Throughout Contested Commodities ,
Radin insists that she is analyzing body relations in terms of her category of "personal
property" and that her analysis is not limited to the body but includes any other thing, such as
work and housing,#8 that properly serves the goal of self-constitution or human flourishing.
Indeed, she insists that "[n]ot everything we might be thus [i.e., in such a way as to further
proper self-constitution] connected with in the world can be property, but in a property-
owning culture, some such things can be property."42 In context, it is clear that she means
that she believes that the intimate objects she discusses fall within the category of (personal)
property.tsol

Radin's analysis of rape is persuasive in that, psychoanalytically, the fem-
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inine position is the identification with and enjoyment of the object of desire, and we do
identify the female body with the elusive object of desire. But the significance for my
purposes is that Radin presents her rape analysis as an epitome of her theory of personal
property. Personal property is like the female body which we identify with and enjoy.
Interference with personal property rights cannot, therefore, be analogized to castration (a
taking which can be remedied through exchange) but to rape and violation, an irretrievable
loss of self which cannot be replaced. It can only be acknowledged and mourned in a process
which enables the self to move on and rebuild a new, but inalterably different, life.
Consequently, in the latter part of her book Contested Commodities ,'5*! Radin offers a
persuasive criticism of our current system of monetary damages for personal injury on the
grounds that it treats the tort as a sale of a body part from the tort victim to the tort-feasor,
rather than as a loss of self. In my terminology, traditional tort law adopts the masculine
metaphor which perceives loss as castration (the taking of the object of desire which can be
cured by the future exchange for a new object of desire) whereas Radin adopts the feminine



metaphor which perceives loss as violation (the irretrievable change in both the subject and
her object of desire which cannot be cured, only acknowledged and mourned).[s2!

4—
The Donning of the Chador

Although this response seems initially feminine, as I have already suggested, a closer reading
will reveal that Radin might be adopting a harsh masculine approach to female virginity. In
her most recent work, Radin is primarily concerned with "commodification." She is not merely
concerned that loss of personal property would deprive the owner of her personhood. If this
were so, she would merely advocate stronger protections of the rights of enjoyment and,
therefore necessarily, possession of personal property. Rather, as she makes clear in her
analysis of the law of prostitution, surrogate motherhood, rape, and personal injury, she is
concerned that allowing the free market-alienability of personal property by anyone can lead
to the commodification of that class of personal property and, therefore, the subordination of
women generally.531 She considers the very rhetoric of alien-

— 246 —
ation to be alienating.!®#! It is not enough that I protect my personal property and that I
refrain from alienating it, it is necessary that we as a society discourage market-alienability of
personal property as much as practical.!®8! In order for feminine subjectivity to reenter the
real by merging back with the object of desire, the object of desire that is the Feminine must
be rescued entirely from the symbolic order of exchange among masculine subjects. This
reflects the masculine fear that feminine dignity is so delicate, and feminine will so weak, that
for any woman's integrity to be preserved, it is necessary to require all women to be chaste.
It is not enough that some be allowed occasionally to seek refuge in the privacy of the veil
and the convent; all women must be hidden under the chador and in purdah.

5—

The Inalienability of Nonbody Objects

The problem with Radin's analysis is that she refuses to limit it to a consideration of a
subject's proper interest in her own bodily integrity, but insists on applying it to the entire
intersubjective realm of property. I have just shown how her attempt to analyze the sale of
feminine sexuality in terms of property leads her to adopt imagery reminiscent of masculine
control of feminine sexuality. When applied to more conventional categories of "personal”
property, it leads to results which seem intuitively unattractive if not outright absurd.

What objects other than the body are personal property? Radin believes that the home is
personal property, as can be seen in her analysis of automatic renewal clauses in leases and
her defense of rent control. Radin also argues that the Fourth Amendment right against
unreasonable searches should be extended to personal automobiles because of the close
identification that Americans tend to have with their cars, as well as the
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right to privacy.2® The rights which would be so protected would only be exclusive possession
and quiet enjoyment but not the right to alienation or other rights to earn financial gains
through the use or sale of the car.!®2! Indeed, locating the primary residence and the personal
automobile on the personal end of the personal/fungible property spectrum suggests not just
that alienation should not be especially protected but that perhaps it should be restricted.
That is, Radin argues that alienation of the most personal of property is alienation of the self.
If the consumer's relationship with her automobile is entitled to Fourth Amendment
protection, because the automobile is personal property, should not the market-alienability of
the personal automobile be prohibited or at least restricted?

Presumably, Radin would not argue that human flourishing requires such identification
with our cars that we should be limited in our ability to sell them. Such identification would be
precisely what she calls "fetishism." But does this suggest that we, in fact, either do not or
should not identify automobiles with our personhood and that they are not personal property
within Radin's schema? If so, her position on searches and seizures concerning automobiles is
defeated. Radin might respond that the automobile may be personal for some purposes and
fungible for others.

As we have seen, however, in limiting termination clauses in leases, Radin js suggesting
some limitations on alienability of homes in that she advocates mandatory renewal clauses in



the case of leases of primary residences. I would suggest, however, that even Radin does not
really propose this because she recognizes, or wants to encourage, identification between the
apartment dweller and her apartment. This can be seen by the fact that Radin is not
suggesting that I, a highly educated, well-paid lawyer, should not have the right freely to
alienate my expensive New York City apartment. Rather, she wants to protect poor people
from richer people (landlords) who presumably have greater bargaining power. Conse-
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quently, although we, as a society, probably want to recognize the right of consumers freely
to sell and trade in their own cars so that they get the highest price, we might also decide to
limit their ability to transfer their cars through hypothecation in the sense of imposing
restrictions on the power of a secured creditor to repossess an automobile from a defaulting
consumer. Indeed, our law imposes many such paternalistic limits on the ability of consumers
to hypothecate their possessions.!®8 This distinction cannot be grounded in Radin's definition
of personal property as being necessarily bound up with personhood. The fact that for many
purposes we consider the automobile to be fungible suggests that, despite Radin's intuitions,
we do not confuse our cars with our personhood.

The problems of Radin's analysis can be seen vividly in one of Radin's favorite examples
of a proper and healthy relationship with personal property—the bride who so identifies with
her wedding ring that its loss would be a loss of self that could never be replaced. Fans of
J.R.R. Tolkien will no doubt recognize the similarity of this relationship to that of Gollum and
the Ring of Power. Poor Gollum so identified his selfhood with the Ring that he referred to
both his self and the Ring by the same name, "My Precious." The loss of the Ring was such a
loss of self that it drove
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Gollum to utter depravity, and eventually death.!®21 This is to be expected since the desire to
achieve wholeness through identification with the object and submersion back into the real is
Thanatos .

B—
Pluralism, Pragmatism, and Contradiction

Radin does not believe that her intuition about personal property leads to the conclusion that
all object relations are good. Some relations with some objects are inappropriate and
fetishistic.s?! We need,
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therefore, to distinguish between the objects of property that "become justifiably bound up
with the person"i¢t! from those that do not. Radin defines that class of objects bound up with
the personhood of their owners as "personal property."¢2! She describes property that people
hold for purely instrumental reasons as "fungible property."¢3! The way to distinguish between

the fungible and personal property is by comparing

the kind of pain that would be occasioned by its loss. . . . If a wedding ring is stolen from a jeweler, insurance proceeds
can reimburse the jeweler, but if a wedding ring is stolen from a loving wearer, the price of a replacement will not
restore the status quo—perhaps no amount of money can do so.is#!

Radin's work, to date, has primarily concerned identifying and distinguishing objects that
are personal property from those that are merely fungible property and explicating the
protections that the law should accord her favored category of personal property. Styling
herself a "pluralist"¢3! and a pragmatist,¢®! Radin claims to reject the notion that all mar-
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ket relations inevitably alienate personhood.¢Z! She does not, however, suggest an affirmative
role for the market in the development of personhood. Rather, she remains, at best,

ambivalent about it. She sees
a normatively appropriate but limited realm for commodification coexisting with one or more nonmarket realms. . . .
For a pluralist, the crucial question is how to conceive of the permissible scope of the market.[s8!

Yet Radin comes close to suggesting that in an ideal world, we would reject markets and
commodification entirely.!®1 As a pragmatist, however, she argues that in an imperfect world,
markets and commodification need to be preserved as imperfect tools:

One ideal world would countenance no commaodification; another would insist that all harms to personhood are unjust;
still another would permit no relationships of oppression or disempowerment. But we are situated in a nonideal world



of ignorance, greed, and violence; of poverty, racism, and sexism. In spite of our ideals, justice under nonideal
circumstances, pragmatic justice, consists in choosing the best alternative now available to us. . . .
The possible avenues for justifying market-inalienability must be reevaluated in light of our nonideal world.tz%

In other words, commodification of fungible goods is not harmful because they "have
little to do with self-constitution."Z1 But Radin nowhere recognizes the possibility that market
(commodification) may in property circumstances be affirmatively beneficial to personhood.

By way of pragmatic compromise, Radin argues that commercial prostitution can slide
down the slippery slope whereby feminine sexuality and, therefore, female personhood and
human relations become commodified and women objectified.!?2! But she also recognizes the
"double bind" that prohibiting prostitution and criminalizing prostitutes may rob poor women
of their only opportunity to make money and achieve even
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a minimal amount of power and personhood.!Z2! She concludes that, although it might be
unjust to discuss women's sexuality completely in terms of the market, there may be a
pragmatic argument for allowing some limited commodification of sexual services, for
example, by decriminalizing prostitution, but prohibiting its commercial exploitation through
pimping, recruitment, and advertisement.!Z8! Consequently, Radin's theory fails to progress
toward a complete law of property perse, in the sense of legal relationships among persons
concerning external things.!”81 Instead, it offers an alternative to property for a specific
favored class of objects that become internalized to the owner. This is the solution proposed
by Hegel, although, as we shall see, Hegel's category of things which should be inalienable as
a matter of abstract right is much smaller than Radin's category of objects which should be
market-inalienable to further personhood. According to Hegel, although all external things
may initially be candidates for being objects of property, some objects become so internalized
to the owner as to become part of the owner's personality.[z¢

Perhaps most telling, Radin's disparagement of the market belies her personal/fungible
property dichotomy and reveals the fundamentally solipsistic nature of her theory. As we have
seen, she claims that if proper identification with personal property furthers human
flourishing, then improper identification with fungible property is unhealthy fetishization. This
implies that human flourishing requires that we should separate from, rather than identify
with, fungible property. If, as Radin suggests, commodification and market relations (i.e.,
property and contract) are separating by their very nature, then human flourishing should be
furthered by a market in fungible goods. Yet Radin can only grudgingly bring herself to
support markets for pragmatic reasons in an imperfect world, and can imagine no intrinsic
positive role for market in the development of personhood.
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C—
Market Rhetoric

One of Radin's main arguments against the utilitarian analysis of human relations as market
relations is that rhetoric has substantive effect—the rhetoric of alienation is itself alienating.
Although I sympathize with Radin's condemnation of utilitarian analysis, her specific critique
defeats itself. By labeling what might be more accurately analyzed as a jurisprudence of
expanded bodily integrity as an account of property, Radin has all but given in to, rather than
successfully challenged, the super-Benthamite claim that all human-object relations are
property relations. This reduces her fundamental critique—that there is something
qualitatively unique about our relationship to our bodies and certain other bodylike objects—
to a relatively trivial debate over the definition and scope of property rights. For example,
because Radin has chosen to analyze both bodily and commercial transactions in terms of
property, she tries to downplay the role of traditional property rights in fungible property in
the development of subjectivity. This strategy, however, can backfire. The super-Benthamite
can agree with Radin's insistence that personal and fungible property are located on the same
property spectrum, argue that market-alienability is not only necessary but appropriate for
fungible property, and conclude that market-alienability is appropriate for all species of
property. Radin, therefore, turns her back on her initial intuition that certain object relations



are fundamentally different from commodity relations. Instead, she must make mere
prudential arguments justifying limited exceptions to the market.[z21

Although Radin calls her theory "property for personhood" and insists that she is locating
persons within community and that the relationship between person and object is socially
mediated, she does not offer an account of property's role in community. To Radin, the
property role of personal property is to remove and protect the owner from society. That is,
because Radin presupposes community, property can only be seen as a means of separating
from community. In an attempt to flee what she sees as the separation caused by property in
community (i.e., alienation),
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she necessarily returns to the ideal of the separate individual protecting her property from
societal interference. Accordingly, Radin's theory risks being an account of property of
nonsocial individuals, restating the traditional liberal theory of subjectivity as atomistic
individuality—the precise opposite of her goal.!Z8! The likely result of concentrating only on the
individual at this initial stage is the dilemma of classical liberalism—the individual is seen as
authentic, but the community is a problem that needs to be explained. And yet,
simultaneously, Radin's theory of the individual is not naturalistic but is based on an
observation of individuals situated in a specific, concrete community. Such a theory can only
be a tool for analyzing the positive law of property within a specific community. It cannot
ground a critique of community.[z2!

More specifically, to date, Radin has developed a sensuous notion of property that is
limited to protecting consumption. As I have discussed, Radin's main concern is with the
sensuous enjoyment of certain objects and, to a lesser extent, with the possession necessary
for that enjoyment. This overriding concern evinces a solipsistic notion of subjectivity.
Accordingly, she has deemphasized the possessory aspect of property, but, more
dramatically, she has disparaged, and in some instances condemned, the intersubjective
exchange of property.8 Thus Radin leaves us with individuals who recognize themselves
through their identification with property, yet never emerge from the walls of their self-
imposed convent to interact as members of a community.

In so doing, Radin fails to consider that market alienation may encourage human
flourishing in several ways. Market relations enable us to interrelate with other people and
thereby become persons. Commodification frees us from overdependence on any specific
objects. Market relations help us finance desirable intersubjective activities such as supporting
children and other dependents. Market relations force us to become dependent on other
persons. The market not only makes community possible, it makes it necessary.

Radin is concerned that too much emphasis on market rhetoric and
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too much emphasis on fungible goods will cause universal commodification (commodification
of people as well as things). On the one hand, she believes that this is alienating and
objectifying. If all commodities are fungible (indistinguishable) by definition, this suggests
that the commodification of persons causes them to lose their specific separate identities
which, presumably, enable them to interact with each other on a personal level. That is, one
person is as good as any other. On the other hand, she states that objectification "conceives
of certain characteristics of persons—such as race, sex, or sexual orientation—as marks of
lesser personhood."®1 This can result in the subordination of people who have these
commodified characteristics.®2 Commodification, therefore, does not make all persons
fungible, but gives too much importance to specific distinguishing characteristics. In other
words, Radin has a confused, but intuitive, sense that treating all "objects" in the Hegelian
sense as properly within the regime of property is somehow inhuman. As I have already
indicated in the first chapter of this book and shall discuss below, Hegel would totally agree—
some objects can become so internalized that they become part of personality and, therefore,
not property. The problem is, however, that Radin refuses to make the Hegelian distinction
between property and nonproperty. Because she intuits that expanded bodily integrity cannot
rightly be subjected to a market regime, but insists that bodily integrity is property, she feels
forced to challenge the rightness of the market regime (commodification) generally.

Although her theory of commodification as fungibility in the sense of pure
interchangeability permeates her most recent work, it can most graphically be seen in her
chapter on the "marketplace of ideas" metaphor, which she thinks treats one idea as being as



good as any other.!21 Although a complete analysis of market theory is beyond the scope of
this book, I believe that Radin is somewhat confused as to the nature of commodification
because of the contradictory nature of much utilitarian writing on perfect markets. Radin
thinks commodification means that all objects have the same status—we are indifferent
among different objects of fungible property. It is no doubt true that Law and Economics
would maintain that in a perfect market theory all objects eventually reach their exchange
value and flow to the highest-valuing user—indeed, insofar as time and distance are
themselves imperfections, they will always already
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have done so. Consequently, all market exchange stops in the perfect market because
everyone is indifferent between all objects. The perfect market is real in the Lacanian sense.

Radin is correct that much Law and Economics rhetoric constitutes an ostentatious
display of indifference. But this is because its practitioners are adopting the second masculine
response to castration. As we have seen, the Masculine tries to achieve wholeness by
repressing the necessity for the lost object and imagining that immediate binary subject-to-
subject relations are possible. But, like all masculine responses to castration, this facade of
indifference is a lie. The only reason the Masculine enters into the symbolic order of exchange
is not because he is indifferent to the lost Phallus but because he can think about nothing
else.

Similarly, the reason why individuals enter into market exchange is because market
participants are not indifferent between different objects. I exchange my money for a new
pair of shoes because I recognize the shoes as different from and preferable to my money or
other objects I could buy with my money. The merchant, in contradistinction, feels the
opposite. That is, the very existence of exchange is the confirmation and actualization of
differentiation.® For this reason, all real markets are necessarily imperfect.&sl

It is the exchange of properly externalized objects among persons that leads to the
creation of subjectivity. As market society becomes more developed, it becomes more
specialized. In the words of Shlomo Avineri, "Man produces not the objects of his own needs,
but a general product which he can then exchange for the concrete object or specific objects
of his need."2¢! We, therefore, need to engage in transactions with others even to obtain the
bare staples for survival. "The dialectics of civil society," according to Avineri, "create a
universal dependence of man on man."®Z! That is, prior to a market society, one was limited
in persons with whom one was required to interact. One interacted personally with one's
family and, perhaps, certain others like neighbors. One had to choose to interrelate with a
wider range of persons and, even then, such personal interrelation may have been difficult if
not impossible since one was defined generally in society by one's status rather than by one's
in-
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dividuality. The market breaks down this structure and forces us to interact as individuals.

In a recent article, J.E. Penner comes to a conclusion similar to Hegel's, albeit
approaching this problem from a very different theoretical direction. Property, as a legal right,
can only be understood socially. That is, he agrees with Hohfeld that property can only be
understood as a relationship between and among legal persons (although, like me, he chides
Hohfeld for not recognizing that the relationship of property always relates to a thing). To
Penner this means that the most characteristic element of property must by necessity be its
most social element. Possession and enjoyment are exclusive by nature. Their
intersubjectivity is latent and negative in the sense that they require the expulsion of others.
It is only in alienation that property becomes expressly and affirmatively intersubjective.
Alienation is, therefore, the quintessential aspect of property.[28l

Finally, to anticipate a point I shall expand upon shortly, as an empirical matter, most of
our relations with other members in our society are, in fact, the "fungible" object relations of
commercial law—property and contract.!® These are, of course, distant, formal, and abstract
relationships that many of us (at least those of us who are not utilitarians) intuitively believe
are fundamentally different from, and inferior to, the close, affective relationships we have
with friends and family members. Although Hegel insisted on the importance of
commoaodification and the necessity for the regime of civil society (i.e., the marketplace), he
was also quite clear that a total market regime impoverishes and demeans the underclasses



and that totally commodified labor alienates workers.29! Civil society contains the
contradiction that it is a regime of complete interde-
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pendence of all of its members, but it is characterized by egoism, whereby each member
considers himself to be the atomistic individual of classical liberalism. Consequently, Hegel
argued that it is logically necessary both to preserve and yet to limit commodification.
Limitation is achieved in the family, which is characterized by particular altruism, and in the
state, which is characterized by universal altruism.2!

In other words, Radin is correct to chastise utilitarians for analyzing intimate love
relations of family and friendship solely in terms of the market. But Radin herself must be
chastised for criticizing all market relations for not being intimate. Indeed, it is precisely my
point that it is incorrect to analyze erotic relations in terms of the traditional imagery of
market relations because the latter does not recognize that even the market is erotic. In other
words, Law and Economics is correct in recognizing that the market and other human
relations share a fundamental essence, but incorrect in concluding from this that the latter
can be reduced to the former. In contradistinction, the Hegelian would argue that the former
is a primitive and inadequate aspect of the latter. It is desire for recognition by the Other, and
not the accumulation of utility, that drives mankind.

D—
Fungible Property

Finally, most mundanely, Radin's "property for personhood" dichotomy does not provide a tool
that is useful for analyzing fungible property. Even if one accepts her self-characterization
that she is developing a theory of property per se, rather than, for example, a theory of
expanded bodily integrity, her theory is still inadequate to her purpose at this time. Radin
claims not to be engaged in the philosophical task of positing abstract human nature. Rather,
she claims to be a pragmatist analyzing concrete individuals located within a specific society—
postindustrial America. This is a society built in large part around market relations and
hundreds of years of property practice. An analysis of property that fails to provide tools for
analyzing the market and the role
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the market plays in developing the personality of people in our society has limited pragmatic
utility. So far, Radin's analysis comes close to a condemnation of the market generally—
commodification is dangerous to personality because it causes objectification and
separateness—modified by a grudging realization that some market relations must be
preserved as a practical matter. In an imperfect world, total decommodification may also be
dangerous to personality because it might further disempower the weak. This analysis can be
powerful if it justifies removing some human and object relations from the market and from
property analysis. By labeling as "property" the objects that her theory teaches should be
eliminated from the legal realm of property relations, however, she not only obscures the
analysis but also leaves no tool for analysis of those object relations (what she calls relations
with fungible property) that are appropriately left to the market and the traditional private law
of property.

Moreover, Radin's use of the implicit feminine phallic metaphor for property, together
with her disparagement of exchange, forces her to conflate property objects with physical
objects, and property rights with sensuous enjoyment. This makes it an inappropriate starting
place for analysis of some of the most economically important types of property in
contemporary society, such as intellectual property and other incorporeals, which have no
tangible existence. By justifying property solely in terms of its constituting function for the
natural individual, she is left with no account of the way the largest aggregations of wealth
are amassed and held in our society—collectively, but not governmentally, by private business
organizations.

To put it another way, perhaps because she concentrates on the subject's identification
with her objects, she does not consider the intersubjective reasons why people own fungible
property. For example, investment property such as treasury notes and stock in publicly
traded corporations would seem to be the ultimate "fungible property."!221 People often choose



to forgo acquiring "personal property," such as a nicer house, car, or wedding ring, in order to
purchase "fungible property" as a means to finance activities which are central to human
flourishing, such as saving to pay for one's children's education. And yet Radin would give the
property of the thrifty parent a lower level of constitutional protection than that of the
spendthrift. She prefers the grasshopper over the ant.

Most important for the sake of this essay, Radin's focus on personal
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property risks being subjective to the point of insular, if not altogether solipsistic and anti-
community. That is, Radin condemns commodification as the source of separate subjectivity,

as opposed to subjectivity as intersubjectivity. According to Radin:

Commodification stresses separateness both between ourselves and our things and between ourselves and other
people. To postulate personal interrelationship and communion requires us to postulate people who can yield personal
things to other people and not have them instantly become fungible.23!

In this passage, Radin admits to the existence of healthy intersubjectivity, but it is a
matter of taste only for the solipsistic self. As we have seen, Radin simultaneously argues for
the existence of personal property precisely because it furthers the development of separate
individuality. The quoted passage shows that although gifts might be permitted or beneficial,
in no sense is the gift of personal property developmentally required .1®# That is, properly
constituted persons are capable of gift, but gift does not make them into well-adjusted
persons.

But more pertinent to the point at hand, although Radin admits that the institution of
private property can further the goal of separate individuality, she does not yet recognize that
it also furthers the competing goal of interrelation. Radin ignores the reality that the relations
most of us share with other members of our community involve fungible property—that is,
commercial relationships. Every day, I interact with thousands, if not millions, of other people
in society through the marketplace.

Exchange also serves relationality and community on a philosophical
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basis. Radin condemns separateness but cannot do without it theoretically. For me to have a
relationship with another person, I must first recognize and respect the other as a subject,

not merely as an extension of myself or as a means to my ends. Zizek!*! explains:

[W]e can recognize the other, acknowledge him as person, only in so far as, in a radical sense, he remains unknown to
us—recognition implies the absence of cognition. A neighbor totally transparent and disclosed is no more a "person,"
we no longer relate to him as to another person: intersubjectivity is founded upon the fact that the other is
phenomenologically experienced as an "unknown quantity," as a bottomless abyss which we can never fathom.s!

Intersubjectivity thus requires a mediator who simultaneously separates us and serves
as a bridge between us. Property is one such mediator.

As I have already suggested, commodification not merely enables us to interrelate as
subjects, it forces us to do so. The market, in the name of autonomy, destroys our atomism
and makes us interdependent on each other for our very existence.

Radin is correct in arguing that it is somehow dehumanizing to analyze my relationship
with my husband, family, and closest friends in terms of market exchange.!?¢! But the market
becomes more important to relationships as the circle of acquaintance widens. I have not
always had close personal relations with colleagues, employees, clients, opposing counsel, or
even my former law partners. Indeed, in many cases I did not want close personal relations
because of personal dislike, simple disinclination, or snobbery. Commercial transactions are
one of the ways to maintain cordial relations that are productive not merely in a financial
sense but in an interpersonal and developmental sense as well. For example, I can easily
relate to the new cashier at the grocery store in terms of fungible property relations even if I
am shy, socially incompetent, or merely busy. Fungible property serves as a mediator,
enabling me to form and to maintain relationships as a member of the same community with
the store's employees and suppliers. One way in which modern industrial societies are
superior to feudal or other traditional societies is that modern commercial relations allow us to
form relationships and community far beyond our family or clan. This is the aspect of the
Hegelian theory of property that Radin needs to reconsider if she is to account fully for
property's relationship to per-
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sonhood. Finally, market relations help to finance the intersubjective relation of the family.
Market relations offer an important supplement to, not substitution for, the intimate relations
that concern Radin.[271

I—
A Return to Hegel's Theory of Property

Radin claims a debt to Hegel's theory of property while simultaneously distancing herself from
it.[?81 T believe Radin's desire to distance herself from Hegel stems in large part from
misreading him. By misreading Hegel, Radin has forced herself into a dilemma in which she
must choose between humans as atomistic, autonomous, and individually subjective and
humans as victims submitted to the oppression of the objectivity of society. I suggest that to
avoid Radin's dilemma and to begin to conceptualize a proper role for property in the
development of both subjectivity and community, we should return to Hegel to identify
Radin's fundamental misreading and, with luck, avoid her errors.

Radin's characterization of The Philosophy of Right is frustrating because it is highly
accurate in detail but incorrect in whole. Accordingly, her account is partial and decentered.
By concentrating only on certain elements of a holistic theory, Radin unintentionally achieves
what Marx intentionally strove for: she stands Hegel on his head.

A—
Radin’s Misreading

Hegel's view of the person, Radin argues, was "the same as Kant's—simply an abstract
autonomous entity capable of holding rights, a device for abstracting universal principles, and
by definition, de-
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void of individuating characteristics."#2 Radin recognizes that Hegel departed from Kantian
liberalism in The Philosophy of Right when he argued that the abstract will and society
eventually develop through higher forms until they reach the "final ideal unity of individuals
and the state."[*?% Radin also recognized that Hegel "implicitly claims that personhood in the
richer sense of self-development and differentiation presupposes the context of human
community."i22t1 And yet she declares that, like Kant, Hegel "treats [the Kantian abstract
personality] as both logically and developmentally prior to any relationships of right arising
from the person's interaction with others in society."192]

Radin claims that her theory of property is superior to Hegel's because she bases her
theory on a richer notion of the individual than the autonomous, abstract will on which Hegel
relies, ignoring Hegel's later notions of the individual in community.[222! Radin argues that
Hegel had a not-so-secret agenda of justifying market relations.!2%4 She criticizes Hegel's
theory of alienability of property as arising from a strict subject/object distinction.[1%] She

claims that Hegel's definition of "object"

fall[s] back on the intuition that some things are "external" and some are "internal." This answer is unsatisfactory
because the categories "external" and "internal" should be the conclusion of a moral evaluation and cannot be taken as
obvious premises forming its basis. . . . Hegel's solution is also unsatisfactory because (at least from our present
vantage point) we can see that the external/internal distinction is a continuum and not a brightline dichotomy.2e6!
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Radin contrasts her flexible personal/fungible property spectrum with what she sees as a
hard-edged, either/or Hegelian dichotomy.

Very briefly, what Radin claims to take from Hegel is, first, his insistence that the
autonomous individual of classical liberalism is not a satisfactory account of the free human
being and, second, his recognition that personhood requires both the ownership of property
and a community for complete development. She takes Hegel's analysis of the internal logic
of property as abstract right to be an empirical account of actual property practices.

By comparing her theory of property for personhood within community to the Hegelian
person and Hegel's initial analysis of the subject and property, Radin compares apples to
oranges. As I have said, because Radin locates people originally within community, her
concept of personal property can only serve to remove her from community—precisely the
opposite of her goal. Instead, Radin should compare her property for personhood theory to
the Hegelian notion of the fully developed individual and the role of property in the fully



developed community, as embodied by the state. In the circular Hegelian dialectic, however,
these fully developed concepts cannot be understood without first understanding their
logically prior, more abstract, and undeveloped manifestations.

Specifically, Radin claims to agree with Hegel that the complete individual does not exist
naturally but must be developed.!*?! This is precisely why Radin explores the role that
property plays in this development and claims to be analyzing the individual within
community. But because she confuses Hegel's logical analysis of abstract personhood with an
empirical account of the development of human beings, she assumes that a specific
community already exists at the beginning of the analysis.!*®! This assumption is problematic
if, as Radin agrees, personhood (subjectivity) is not a preexisting abstraction but is a human
creation, and if, as I suspect Radin would agree, community is also a human creation. As
human creations, personhood and community are likely to be mutually constituting. Radin
concentrates on the aspect of Hegelian property theory that relates to the creation of
personhood (as subjectivity), but she ignores the
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aspect of property that relates to the creation of community, which then relates back to the
full development of personhood (as individuality). In chapter 1, I showed how Hegel's analysis
started with the abstract, presocial person because he believed that the individual and the
community were mutually constituting—developing together—and that primitive property
relations were an important step in this development.

Radin presents Hegel as justifying the liberal market agenda and promoting
separateness. This is a serious misstatement, in the sense of a halftruth. In fact, as I have
shown, Hegel simultaneously explains, justifies, and subverts the simple, liberal market
agenda; 2l jt js Radin who implicitly adopts the liberal understanding of the market. Radin
and classical liberalism understand or justify the market in terms of the separateness of
individuals. Radin understands the utilitarian branch of liberalism as interpreting all human
relations in terms of market transactions.[*2?l Radin argues that we should remove certain
object relations from the market to prevent overseparateness,*!! but this presupposes the
existence of community from which the market separates individuals. She seeks to prevent
the objectification and commaodification of certain privileged things,*2! but this assumes that
some things start out as interrelated with subjectivity. In Radin's view, submission to the
market regime inexorably leads to commodification of all human relations. Thus, despite her
denials, Radin implicitly accepts the strength of the utilitarian argument that once the market
is introduced, the market is the only form of analysis possible.

In other words, Radin is correct in her observation that property is the link between the
concept of the autonomous individual of liberalism and the ideal of community. But because
she imagines that the person starts out as an integrated member of a preexisting community,
she wrongly concludes that it is property which breaks down the community into separate
atomistic individuals. To Radin, person bound to object is no longer person bound to
community. Hegel, in contradistinction, does not presuppose individuality or community.
Rather, he explores the internal
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logic of community itself. As we shall see, he abstracts the concept of the abstract person as a
logically necessary element of the concept of community. He then asks, "If, as this suggests,
autonomy is a true moment of human nature, how do autonomous persons become
interdependent as members of a community?" The answer will be, through property, the link
between individual and community which binds subject to subject rather than person to
object.

Specifically, as Hegel believes that one can only understand the actualization of a
concept retroactively at the end of an era, he analyzes the development of the modern liberal
state of the early nineteenth century. He, in effect, asks why the enlightenment concepts of
individual liberty and democracy!3! only arose simultaneously with the development of the
free capitalist market. According to this analysis, the market (i.e., abstract right and civil
society) simultaneously recognizes separateness and creates differentiation, allowing us to
develop as autonomous free individuals, while lessening separateness by making people
interdependent and thereby binding them together. In a proper Hegelian analysis, it is the
Radinian person who is bound up with her things and refuses to come out to the market, thus
isolating and separating herself. Such chaste virginity, perhaps initially necessary for integrity,



withers over time to lonely sterility. Radin's person is not free. Like Gollum in The Lord of the
Rings , or the genie of the lamp, she is a slave to an object—bound by the chains of property.
If Radin's person is bound up with objects, Hegel's subject owns objects only so that she may
become bound up with other subjects. For Hegel, although the intersubjective relation of the
market is logically prior to other relations, the experience changes the subjects and enables
them to have more complex moral and ethical relations.

Consequently, Radin is correct that Hegel justified the existence of the market. But
whereas the utilitarian justifies all human relations in terms of the market, Hegel would justify
the primitive relations of the market only in terms of their role in the development of more
fully developed personality and social relations. Market relations embody the sphere that
Hegel calls "civil society,"*241 but civil society does not constitute all of so-
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ciety, let alone the highest stage of society. Erotic relations reflect market relations, but only
because market relations are themselves essentially, albeit primitively, erotic.

Before going any further, let us discuss terminology to avoid a potential source of
confusion for the reader. As I have suggested, Radin and Hegel use the term "person" in two
different ways that are not directly comparable.[*t51 Radin uses the words "person" and
"personhood" to describe her concept of the fully developed, integrated, and mature human
being situated in a community—that is, empirical people. She contrasts this with Hegel's use
of "person" in The Philosophy of Right , in which Hegel began with the most minimal, abstract,
and immediate concept of what a person could be: self-consciousness as absolutely free will.
Radin is correct that Hegel's starting point is essentially the same as the Kantian construct. To
say, however, that Hegel initially develops an inadequate concept of property based on a
primitive, abstract, negative, and inadequate concept of the person is not a critique of Hegel.
It is precisely Hegel's point: the initial concepts of the abstract person and the later concepts
of subjectivity and private property at the level of abstract right are necessary building blocks
of the full individual and full human relationships. As building blocks, however, these concepts
are both necessary and inadequate by definition .

This minimal concept of "personality," like its liberal cousin the autonomous individual, is
totally negative. But the Hegelian "person" does not stand, as Radin implies, in quite the
same normative position as the autonomous individual of Kant or other liberal philosophers.
Radin is confused because she purports to set forth an empirical description of how actual
individuals are born into a society and become attached to objects as they grow up. She,
mistakenly, assumes that Hegel is involved in a similar project. Consequently, Radin describes
Hegel as believing that the abstract person is both logically and developmentally prior to the
more
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complex individual in society.!*t¢! This is misleading because, in Hegel's view, the abstract
person is not developmentally prior in any empirical sense. The abstract person of Hegel and
Kant is not the unformed baby who eventually matures into an adult personality, and Hegel is
not trying to describe the empirical process by which actual human beings acquire and
become sentimentally attached to specific items of property. He is discussing the logical
process of how one gets from the Kantian concept of the abstract person to the concept of the
legal subject.

Hegel would agree with Radin that the economic man posited by Law and Economics
theory does not accurately describe a human being. It is a caricature that grossly
overemphasizes one feature. In this case, the feature may be seen as a lowest common
denominator of human relations. It should not be disparaged in its proper context in that it
not only allows us to have formal relations with those who are distant from us but also serves
as a building block in more complex relations. Of this view of human nature, Hegel remarked
that the contentions that all human actions are economically instrumental "belittle and debase
all great deeds and individuals."i*Z1 Consequently, Hegelian theory must be read as a
rejection of liberal theories that see society as merely an aggregate of isolated individuals and
utilitarianism that seeks merely to maximize the aggregated wealth of those individuals at the
expense of the freedom of any one individual.i*281 Although Hegel introduced the Mensch (i.e.,
the abstract person) early in The Philosophy of Right , the rest of the book logically
demonstrates the inadequacy of both the abstract person and abstract right (i.e., property)
standing alone and presents a theory of society that
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could enable the development of a full individual within community. According to Hegel, the
market regime of civil society is necessary for the development of the state but is not itself
the state. In other words, the Mensch encountered at the beginning of The Philosophy of Right
is not what we in New York would call "a real mensch. "1

In her critique, Radin does not grasp the implication of the circular nature of the
Hegelian dialectic. The order of the logical presentation is important but does not have the
same normative import that it has in liberalism. In liberalism, the state must be justified
given the normative priority of the autonomous individual. To Hegel, the individual is prior to
the state only in the sense that the individual is more primitive in a logical sense.!*221 Hegel
therefore discussed the individual as a temporary presupposition. Hegel expressly denied that
the progression he presented, from abstract will to family to civil society to state and from
abstract right to morality to ethics, is developmentally true as an empirical fact.*21 Hegel
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said that the "logical order"” was not the "time order."2221 Thus, for example, he addressed
property before the family even though we are born into the family before we encounter
property.
This does not mean that the abstract, inadequate concepts that begin Hegel's analysis
lack normative significance. I have only said that logical priority does not have the same

normative import in Hegel's philosophy as it does in liberal philosophy.

To call a subject matter or discussion abstract rather than concrete, immediate rather than mediated, or formal rather
than substantial is to say that it is part of a complex whole that has been isolated from its proper context. In its
isolation it can neither be, nor be seen to be, what it in truth is; for "the truth is the whole." Only in the totality of their
relations to the whole can any of the parts (moments) either be, or be understood to be, what they truly are.[1231

Hegel purported to prove that the Kantian autonomous person is inadequate and
contradictory and is always already becoming the individual within the state.!*221 Nonetheless,
the earlier moments of the dialectic are true moments in, and necessary building blocks of,
the latter. As such,
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they deserve respect and preservation. In other words, although the abstract person will be
sublated into the concrete individual located within society, separateness and the need for
mediation always remain. Even though Hegel claimed to prove that the abstract person is
inadequate and is destined to be superseded, it simultaneously retains a moment of validity to
which the system continually returns.

B—

Hegel and Community

Radin repeats another common and related misunderstanding of Hegel:

For Hegel, the properly developed state (in contrast to civil society) is an organic moral entity, "the actuality of the
ethical Idea," and individuals within the state are subsumed into its community morality.

Hegel's theory of the state thus carries the seeds of destruction of all liberal rights attaching to individuals (because in
the state particular arbitrary will passes over into willing the universal).[22s1

Radin's statement is once again incorrect because it is partial. The Hegelian concept of
the state would crush the individual if Radin were correct that the dialectic "subsumed" all
prior contradictions in the sense of obliterating them. But sublation preserves, as much as
negates. The negative freedom of the arbitrary will and the primitive concept of property that
Hegel introduced at the beginning of his political philosophy are elements of the more
complex individual citizen of the state. In the dialectical logic of sublation, if the state
supersedes civil society, it also preserves it. For individuals to exist who can be citizens of the
state, there must be a moment when these individuals are separate from the
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state.[*2¢1 Thus, the state must preserve these liberal elements to some extent. In other
words, although it is true that Hegel thought that the individual and the state would
eventually attain unity, this is not the presymbolic, deadly lack of differentiation of the real, or
the simple identity of the imaginary. Rather, like all Hegelian totalities, the union of individual
and state will have a hole—a place of unbounded freedom—at its very heart.[1221



As we have seen, Radin, the pragmatist, would grudgingly preserve some market
relations for pragmatic and utilitarian reasons in an imperfect world.!228 Hegel, the idealist,
would preserve market relations, even in a perfect world, because they contain an important
moment in the actualization of freedom.1231

Radin also misunderstands Hegel's theory of why it is necessary for private property to
continue after the development of the state, and Hegel's thinking as to the possibility of
collective property. Radin writes that "there is in Hegel's theory a foundation for the
communitarian claim that each community is an organic entity in which private property
ownership does not make sense. Hegel does not make this claim, perhaps because he is too
firmly rooted in his own time,"(230]

I believe this reflects, once again, a conflation of Hegel's account of the logic of the
development of the individual and the state with empirical accounts of human biography and
European history. Abstract right (including property) is the subject of the first chapter of The
Philosophy of Right , and the state is the subject of the last. Radin assumes from this that
Hegel believes that the free market develops first temporally and that then, sometime in the
future, a state will develop which could at least theoretically supplant private property.[23i
This is not correct. All but one of the types of intersubjective relations which Hegel identifies
as being logically generated from the concept of the free individual have been around for an
unspeakably long time—families of some sort (if not the monogamous nuclear family) have
probably been around since man first started walk-
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ing upright, governments have existed for thousands of years, corporations and other
fraternal organizations for hundreds. What was missing was the free market regime of civil
society with its related concepts of private property and freedom of contract (i.e., abstract
right). That is, although abstract right is the most primitive form of intersubjectivity as a
logical matter, it was the last to be actualized as a historic one. It was only when these
logically necessary elements were actualized in the empirical world that the state and the
individual could complete their self-actualization. If, at this stage, the government tried to
abrogate these rights, it would stop the process of its own actualization dead in its tracks.
Consequently, although the state is the sublation of abstract right, as is the case with all
sublations, it cannot obliterate this earlier stage as unnecessary because the state only came
into being at the moment that abstract right came into being. That is, as I shall explore in
more detail in chapter 4, the necessity of sublation is retroactive. It is only now that we are
starting to develop the state and individual freedom that we can retroactively understand that
private property was necessary for this to happen.

Once the workings of sublation are understood, therefore, it is clear that there can be no
communitarian claim for the total withering away of private property in Hegel's theory. A
moment of private property must be preserved to allow for the constitution of intersubjective
individuals as citizens. This moment of private property, however, does not preclude the
possibility of collective property or limits on private property. Hegel mentioned in passing
various types of collective ownership, including family and corporate ownership, throughout
The Philosophy of Right . Hegel did not concentrate on collective ownership, however,
presumably because he did not believe it serves the same logically necessary constitutive role
for the family, corporation, or state that private property serves for the abstract person. This
does not imply that collective property cannot or should not exist. Although collective
property does not play a necessary constitutive role, collective property may be a contingent,
empirical fact of life, a creature of positive law in any given society, so long as individuals hold
some private property.

C—

The Starting Presupposition of Personality

One of the central concerns of Hegel's theory is that the individual and society develop
together, but Radin does not internalize the spiraling, retrospective nature of the dialectic.
Specifically, Radin mistakenly describes the choice of the abstract will as a starting place for
analy-
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sis as "assuming away" the attributes of personhood.!22! To Hegel, individual characteristics
are "abstracted" away, not "assumed" away. The distinction is subtle, but crucial, as it reflects
the retroactive nature of Hegel's reasoning. Abstraction is the breaking down of the complex
into simple, essential components. Hegelian analysis retrospectively applies the dialectic to
the individual human being in the state and abstracts to the most universal, only to circle
back to show how individuating characteristics necessarily and logically develop from the
abstraction. In other words, the initial abstraction does not assume away individuating
characteristics but rather presupposes that individuating characteristics are always already
imminent.2231 Abstraction is an attempt to explain individuation and community. For example,
when an engineer considers the characteristics of a brick, she does not "assume" away the
building but rather presupposes the brick's eventual function in the finished building.[241 As I
shall develop at greater length in chapter 4, pursuant to Hegel's concepts of potentiality and
actuality, the actualization of complex individuating characteris-
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tics of personality at the highest level of development logically requires that they were already
potential at the primal level of abstract personhood. We can never know what was possible
until it is actualized—possibility is abstracted from actuality.

Most fundamentally, Radin never grasps that Hegel's point is that the abstract person
cannot develop subjectivity in lonely isolation but only through recognition by other subjects.
Property does not, as Radin thinks, help the abstract person develop her individual
separateness. Rather, the separate individual uses property to achieve the differentiation
necessary for the relationship of intersubjectivity through mediation. We, therefore, seek to
acquire property only derivatively to achieve our true desire—the desire of the Other.

Radin tries to explain Hegel's analysis as follows:
Hegel also cast the argument against alienation of personhood as a "contradiction." To alienate personhood is itself
contrary to personhood, in that if I can relinquish my personhood, then no "I" remains to have done the relinquishing.
If I treat "the infinite embodiment of self-consciousness" as something external and try to alienate it, Hegel argued,
one of two things results: if I really possess these substantive attributes, they are not external and hence not
alienated; if they are alienated, I did not possess them in the first place. Hegel might have been trying to say that
substantive personhood is simply not capable of objectification. The "contradiction" consists in supposing that one
could give up that which, "so soon as I possess it, exists in essence as mine alone and not as something external." If
this interpretation is correct, then the contradiction poses the same subject/object problems as Hegel's general view of
property and alienation: Why is it that personhood cannot be objectified while at the same time person-
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hood requires objectification (in things)? Exactly what items are permanently "inside" the subject and incapable of
objectifications?
If the person/thing distinction is to be treated as a bright line that divides the commodifiable from the inalienable, we
must know exactly which items are part of the person and which not. The person/thing distinction and its
consequences seemed obvious to Kant and Hegel, but such is not the case for many modern philosophers.12sl

Radin states further:
From the view that attributes and characteristics are separate possessions, it is an easy step to conceptualize them as
lying on the object side of the subject/object divide. This eliminates inalienabilities based on things internal to the
person, because nothing is internal to the person. . . . It is not difficult to see them as fungible and bearing implicit
monetary value.[136]

She thinks she identifies a dilemma in Hegel:
If the person/thing distinction is to be treated as a bright line that divides the commodifiable from the inalienable, we
must know exactly which items are part of the person and which not. . . .
Without the bright line, arguments delineating the market realm on the basis of the subject/object distinction lose their
force. If the person/thing distinction is not a sharp divide, neither is inalienability/alienability. There will be a gray area
between the two.[1221

She concludes from this that maintenance of the subject/object distinction combined
with a defense of the market can only lead to universal commodification. That is, since one
cannot maintain the subject/object, inalienable/alienable distinction, then everything must
either fall in one category or the other. If one wants a market for some things, therefore, one
must require a market for everything. "[T]here is no obvious stopping place short of that."[128]
This is a gross misreading of Hegel which totally ignores his insistence that the logic of
philosophy could only be applied at the highest level of abstraction and that concrete
empirical questions of the type which concern Radin can only be decided by pragmatic
reasoning. In addition, perhaps because Radin bases here analysis of Hegel entirely on the
first chapter of The Philosophy of Right , which cannot be understood without some grounding
in his philosophical system,
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she also does not understand Hegel's notion of the relationship between qualitative and
quantitative differences, which I shall discuss at length in chapter 4. As we shall see, Hegel
would say that it is not merely possible but necessary for categories such as subject/object
and inalienable/alienable to be both logically separate and empirically continuous.

In other words, Radin assumes that Hegel started with a sharp subject/object distinction,
and from this beginning it is an "easy step" to universal commodification. She thinks it is
logically inconsistent with this starting point for Hegel to conclude that some "things" become
"internal" to the person and inalienable.

Radin's reasoning is the reverse of Hegel's logic. As I have discussed, Hegel defined the
will as that which is an end to itself and not a means to another's end.!*2® This starting
definition implies a correlate: The thing that is a means to another's end—the object. At the
level of abstract right, the subject/object distinction is a strictly logical truism: If the self is
abstract self-consciousness as pure negation, all things not capable of self-consciousness and
all things that have positive existence are objects in the sense of being other or separate from
the subject. This truism would be completely banal but for its further development through
the dialectic.

Radin is correct that Hegel started from a subject/object distinction and used an
internal/external metaphor, but she wrongly states that Hegel's starting point is a simple
intuitive sense of inner and outer. Instead, Hegel's distinction is completely anti -intuitive in
that he claims that our bodies, opinions, and all other aspects of our personality and
individuality, everything we feel to be our true selves, are logically external to ourselves as
persons. This is because if the will is totally free from all contingency, all contingency is
"other" with relation to the will. The will is its own end. Anything that does not have
consciousness or can serve as the means to the will's end is an object. Individuating
characteristics of personality start out as external to the "abstract person" by logical
tautology. They are not merely "objectified," as Radin suggests, but rather are objects by
definition. 142
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Hegel's "internal/external" terminology is dictated by the German language. As H.B.
Nisbet explains in a note to his translation of The Philosophy of Right , the English word
"alienation" does not satisfactorily capture the connotations of the German equivalents
Entaeusserung and Veraeusserung because these words also mean "externalization."!t411 In
other words, when Hegel is translated into English as saying that one cannot "alienate" that
which is "internal” by nature, he may merely be stating the truisms that one cannot alienate
that which is inalienable by nature or externalize that which is internal by nature. Hegel may
not have intended his internal/external distinction to carry the implications of mind/body that
the English translation suggests to Radin.

The inalienability of minimum personality at this stage is, therefore, merely one of
definition. If the minimum definition of the person is that which is left after everything is
externalized, the free will cannot logically be externalized (i.e., alienated). This does not mean
that one cannot alienate one's capacity for freedom as an empirical matter—one can be
enslaved, sell oneself into indentured servitude, or commit suicide. But if the goal of the will is
to actualize its freedom and to have this actualization verified through the recognition of other
free subjects, Hegel describes any act that destroys the will's capacity for freedom as a wrong
(Unrecht ). For the moment, it may be observed that any concrete individual empirically
capable of such a wrong is far more developed than Hegel's starting point.

Of course, Hegel went beyond this logical truism that one cannot split the atom of
personhood without destroying personhood. At the moment the abstract person begins to
impose its will on objects, it begins to cease to be the abstract person and the subject/object
distinction begins to dissolve. Among the objects that the will appropriates as part of its
objectification are the individuating characteristics of personality. These characteristics started
out as "objects" (i.e., external things) because they are contingent. Once these former
objects are internalized, they become inalienable as a matter of abstract right, not as a
matter of empirical fact, let alone morality or ethics.*#21 This conclusion is based on Hegel's
theory of the rationality of property—recognition by other subjects. He was posit-
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ing that, as a logical matter, in order to be recognizable as a specific identified person
distinguishable from other persons, one must have some continuity over time. As the abstract



person itself has no recognizable characteristics, this continuity must be supplied by the
continued possession of specific objects of property. That is, since Radin recognizes that
people start out as dependent and located in society as an empirical matter, she assumes that
the continuity and individuality that comes from the inalienability of certain objects serves the
function of creating separateness.!*431 Hegel's point, however, is that if one starts with the
theoretical proposition that the most primitive notion of what a person could be is abstract
self-consciousness as free will with no pathological characteristics, then the continuity of
inalienability serves the function of lessening separateness and creating intersubjectivity by
making the person identifiable as a unique individual.

This means that it is logically necessary that some "internalized" objects remain
inalienable for the goal of recognition to be achieved. That is, Hegel is not positing (by
intuition or otherwise) that specific objects exist a priori as either internal or external to the
subject. Rather, he is arguing that the logic of property (recognizability) requires that the
abstract person seek to internalize some objects. He calls those bare minimum objects which
must be continually possessed so that a person can be described and identified
"personality."2441 Hegel makes pragmatic arguments as to why certain identifiable objects will
likely fall within the category of personality. In other words, although Hegel does argue, as
Radin claims, that
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there is a bright line between the qualities of alienability and inalienability, he would
absolutely agree that empirical objects lie along a continuum between these categories. It is
logically mandated that we make the distinction between alienability and inalienability, and we
can logically derive the principles by which alienability and inalienability should be
determined, but the judgment as to whether any specific object should be entirely or partially
inalienable can only be made through the application of practical reasoning. Hegelian idealism
requires pragmatism. This means that only at the extremes can we agree that any specific
object should be inalienable.

For example, in order to be recognizable as a person, a person needs a living body.[142]
An abstract person must, therefore, internalize a body—that is, treat it at least partially
inalienable. Thus, suicide cannot generally be a right, which is defined as that which furthers
the recognition necessary for subjectivity and the actualization of freedom.[1481 S|avery is
wrong because it is the legal declaration that a human being is not a person but a thing, and
thereby denies the slave the human goal of recognition.[24Z1 Any status higher than slavery
that gives minimum recognition to the hu-
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manity of a person, as miserable as it may be, satisfies the limited goals of abstract right.[248
Hegel did not, however, purport to address the positive law of slavery or to answer the
practical question as to what empirical institutions (such as, for example, serfdom, peonage,
untouchability, forced prostitution) constitute slavery. Moreover, the proposition that lesser
alienations of human beings that do not constitute slavery (such as exploitative employment)
are permitted in abstract right does not necessarily imply that al/l such alienations should
always be permitted. Even if one decides that they do not violate abstract right, they may not
meet the higher standards of morality and ethics.

Thus, in contradistinction to Radin's assertion, Hegel started with, but did not maintain, a
simple subject/object distinction based on intuitions of internality. Sublation overcomes and
preserves the subject/object distinction in property. The distinction will continue to exist as an
abstract logical moment that captures that experience of separateness and distinction which
Charles Sanders Peirce calls secondness, but must break down as a logical and an empirical
matter as the person becomes more determinate.t421

Hegel's subject/object distinction also does not lead to universal commodification,
contrary to Radin's assertion, even at the level of abstract right. It is true that Hegel believed
that alienability is a necessary element of a full property. It is also true that the development
of the person—which is the internal rationality of property—requires that certain minimum
characteristics of personality be inalienable.!**?! Consequently, the very rationality of abstract
right necessitates that property analysis exclude
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certain object relations. Property—commodification—is self-limiting by its own logic.



Despite her criticisms of Hegel, Radin bases her own theory on a presupposed
internal/external distinction. Her very concern with universal commodification reflects an
intuition that some objects are so internal to personhood that their market alienation is
destructive. Conversely, her concern with fetishism reflects an intuition that some objects are
so external to personhood that overattachment to them is destructive. Furthermore, Radin's
whole analysis of expanded bodily integrity as "property"—as a form of ownership,
possession, and use of objects—reflects a continuing subject/object relation. Whereas Hegel
sees the subject/object distinction as a theoretical one, Radin sees it as a physical and
empirical one based on literal internal/external distinctions and the empirical fact that
individuals become "attached" to specific objects such as wedding rings or the old family
homestead.

Indeed, Radin's argument for the affirmative role of personal property is based largely

on a recognition of the need for continuity. She states:

A person cannot be fully a person without a sense of continuity of self over time. To maintain that sense of continuity
over time and to exercise one's liberty or autonomy, one must have an ongoing relationship with the external
environment, consisting of both "things" and other people. One perceives the ongoing relationship to the environment
as a set of individual relationships, corresponding to the way our perception separates the world into distinct

"things." . . . In order to lead a normal life, there must be some continuity in relating to "things."[1s11

Unfortunately, Radin attributes this longing for continuity to the person's own solipsistic
sense of self and personal development, rather than to the desire for intersubjective
recognition. Personal property is supposed to serve the goal of individual separateness. As a
consequence, the personal property objects with which the Radinian person seeks continuity
are not limited to the minimal elements of personality, such as beliefs, opinions, and, yes, the
(female) body. Rather, she expands this class to include precisely those material objects
which, as an empirical matter, serve as status symbols establishing one's place in the
American social hierarchy—notably, the (big) house, the (fast) car, the (flashy) ring. I would
argue that whether or not such object relations are relevant to eligibility for membership in a
country club, they should be irrelevant to
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recognizability as a member of the human race. Consequently, whether or not this type of
object relations might be appropriately privileged in a premodern society—such as feudal
Europe—in which people are defined by status, they should not be given priority in a modern
(let alone postmodern) society which seeks to actualize human freedom through selfdefinition.

D—
Limitations of Positive Law

Hegel does not stop his analysis of property law at the level of abstract right. For Radin to
compare her theory of property for personhood to Hegel, she must consider the role that
property plays not only at the level of abstract right but also in terms of the individual in the
state. Positive law and the administration of justice, as opposed to abstract right, are
developments associated with the level of civil society. Hegel adds affirmative rights, such as
rights for the satisfaction of needs, at this level.[*521 Equity alleviates the harshness of strict
application of the law. Shared ownership through the family and corporations is recognized.
Limitations on property for the sake of the community may become appropriate. The Hegelian
state, guided by ethics (Sittlichkeit ) rather than abstract right, will impose further limitations
on property to alleviate the degradation of the poor, which is likely to result from the laissez-
faire, abstract regime of civil society.[153]

Hegel implied various limitations on rights and insisted on the development of positive
freedoms and duties at the more complex levels of human interrelationships. Because he
wrote at a general level, however, he did not specify precisely what these limitations would be
or try to write the correct positive law of property.[2541 Hegel insisted that any philosophy is a
creature of its own time because Geist and individuals are always manifest in specific,
concrete situations. Each society must develop its own specific, positive law of property.

Even though Hegel derived what Radin calls the "liberal triad" of property rights
(possession, enjoyment, and alienation), his theory is not
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merely an apologia for the laissez-faire market. Hegel did not believe that the harsh, inhuman
world of abstract right, in which he located his analysis of property and contract, is the be-all
and end-all of human society.[*%5] Morality and ethics are superior to right. It is not merely



impossible to speak of higher stages of social life in terms of abstract right, it is disgraceful. In
the family, civil society, and the state, which are fuller manifestations of social life,
restrictions on full property rights are appropriate.!**¢! Unlike the Lockean tradition of
liberalism, the state in Hegel's view does not exist primarily to protect property rights. Rather,
we protect property rights because they are necessary for the existence of the individual and
the state. Nor do property rights serve the Hobbesian liberal function as the barrier that
protects the individual from the state. Rather, property is the most primitive link between
persons which helps to form both the individual and the state. Property is, therefore,
necessary for human freedom and intersubjectivity.[252]

Hegel did not consider the great disparity of wealth and the degradation of the lower
classes an accidental aspect of the market (i.e., civil society) that we could easily adjust.
Rather, he considered degradation of the
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poor to be an inevitable result of laissez-faire capitalism. Hegel did not excuse this
degradation but saw it as a reflection of internal contradictions within the market. To Hegel,
market relations would logically develop to serve the internally rational goal of the
development of human freedom but leave a section of society in a subhuman state. Moreover,
although the market requires us to act as radical individualists, by coming to the market we
become dependent on all others who trade in the market. Consequently, the civil society must
eventually collapse and be superseded by the state, which will not replace but can harmonize
the market.[2:81

E—
Is Hegel Useful in a Feminist Challenge to Masculinism?

Radin nevertheless implicitly makes one powerful critique of traditional Hegelian theory. This
critique, when combined with Lacan's psychoanalytic theory, can form a devastating feminist-
Hegelian critique of patriarchy.

Hegel was empirically writing from the masculine position. At first blush, he seems the
most psychoanalytically masculine of philosophers—emphasizing the symbolic order of
exchange. Perhaps reflecting traditional European-Christian misogynist theology, which
identifies the body and sexuality with the Feminine and the mind and personality with the
Masculine,t521 Hegel never attempted to account for sexuality per se. Specifically, he never
reflected upon whether one's sexuality is so intrinsic to one's personality as to be inalienable
even at the level of abstract right. One possible Hegelian argument might be that the very
concept of "abstract right" deals with "abstract personality," stripped of all contingent,
concrete characteristics, including sexuality. This would suggest that Hegel has postponed this
issue to a later stage in the dialectic.

Indeed, Hegel did discuss sexual difference briefly in The Philosophy of Right and The
Phenomenology of Spirit . Despite Hegel's claims to logic and his disdain for unsupported
presuppositions, as is so often the case when men talk about women, logic flies out the
window. Hegel's discussion of marriage consists largely of conclusory statements reflective of
nineteenth-
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century misogyny.[16% He echoes nineteenth-century sexual stereotypes and then claims that
these sexual differences are rational. He does not logically prove the existence of sexual
difference as a theoretical necessity. He merely declares that because these differences could
exist, they do and must exist. Moreover, he assumes, without proof, that these "rational"
sexual positions are inevitably assigned to the two biological sexes.6!

A combination of Radin's legal theory and Lacan's psychoanalytic theory opens up the
issue of whether the positions of sexuality are already logically necessitated, even at the
levels of abstract personality and abstract right. Lacan characterizes the Hegelian theory of
subjectivity as inter-subjective recognition (i.e., the desire of man is the desire of the Other)
as hysterical. But hysteria is not a defect, it is the paradigmatic mode of desire.[2621 The
hysteric's question is always one of sexual identity, "Am I a man or a woman?"2é3l This is the
great question which Hegel, the most
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hysterical (and, therefore, the most feminine) of all philosophers, refuses to confront directly.
But because he represses it, this question pervades his entire philosophy.

Consequently, when Lacan psychoanalyzes the Hegelian dialectic and brings out what
has been repressed, he shows that Hegelian recognition requires a sexuated position, with the
Masculine taking on the subjective and the Feminine taking on the objective role. Sexuality
would, therefore, seem to fall within that category of objects of personality minimally required
for recognizability as a subject and, therefore, inalienable as a matter of abstract right.
Sexuality, in this view, is not contingent, but is constitutive of subjectivity. The Lacanian
insight supports the feminist insistence that the Hegelian system cannot fulfill its claim to
being a theory of concrete human freedom in society unless it expands to include both a
theory of sexuality, generally, and a theory of property that deals with the objectification of
the female body, specifically. In light of Lacan's theory, Hegelians must address whether
sexuality is essential to personality at the level of abstract right.

l—
The Implications for Feminist Property Theory

I began this chapter by suggesting that Jacques Lacan's psychoanalytic theory may provide
an insight into Radin's insistence on the objective, and denial of the intersubjective, aspects of
property. If Lacanian theory sounds depressing, that's because it is. But there is also an
affirmative side of Lacan, and of Hegel. The emptiness that lies at the center of Lacanian
masculine subjectivity and the lack that constitutes Lacanian feminine objectivity—like the
negativity that is the essence of Hegelian abstract personality—enable desire to function. If
we were full and satisfied, we would not desire. Because subjectivity is negative, personality
is limitless capacity and potentiality. Moreover, it is only the Feminine in her position as lack
who can serve as the radical negativity which is not only the condition precedent of freedom
but the center of split subjectivity. In other words, when we look into the supposedly
masculine subject, we find the Feminine. In Lacan's words, woman is the symptom of man.

The Lacanian system, written from the masculine position, includes two mediating
elements—possession and alienation (i.e., exchange) of the
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object of desire. The element of use as enjoyment is, however, located within feminine
Jjouissance .

Lacan recognized that use as enjoyment, jouissance , reflects the feminine position. It is
a concept of enjoyment that includes not only pleasure, but obscene delight in pain and
death.[84 jouissance may be thought of as the fulfillment of desire in the sense of the
breakdown of the subject/object distinction. It is the psychoanalytic experience of breaking
out from the symbolic order of speech and the imaginary order of imagery and of achieving
direct, unmediated contact with the real. Although anatomical men are capable of jouissance,
Jouissance requires one to take on the position of the Feminine!2¢5! gs speaking requires one
to take on the position of the Masculine.!¢¢1 Exchange is Eros. Jouissance is Thanatos . In the
masculine story of Lacanian psychoanalysis, the destruction of the subject/object distinction
would be suicidal in the sense that it also destroys subjectivity, consciousness, and language.

Consequently, this part of the fiction must be retold from the feminine position. Lacan
said the story so far remains untold because it is literally unspeakable in a psychoanalytic
sense. Jouissance —the experience of the real—is by definition not symbolic. This, of course,
is the untold part of the story of property that Radin glimpses but unsuccessfully attempts to
tell.

Jouissance is the experience of the feminine object for herself, as opposed to the
feminine object as the object of exchange of masculine subjectivity since the Feminine
symbolizes the castration which men must deny in order to be masculine. It is the
transgression of the law as prohibition. This understanding of jouissance parallels Radin's
attempt to protect exclusive use of the object of personal property for the development of
(feminine) personhood. It is an attempt to give dignity and meaning to the feminine person as
other than the commodified object of masculine desire.

I agree with Radin's intuition that this moment of feminine selfhood as virginity—the
ecstatic, unmediated relationship, and the breakdown of the subject/object distinction—is
essential for an affirmative rewriting
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of the Feminine as other than the negative of the Masculine. Psychoanalytic theory insists that
to become "mature women," we must accept our castration and our roles as the objects of
desire and as negativity and lack.[*¢% It is a grave error, however, to confuse the concept of
feminine negativity with female inferiority. Lacan insisted that the masculine perspective is a
lie—a fiction. The masculine function claims to be universal—to be a subject is to have the
Phallus and to be a man. But the feminine function is not the simple negation of the positivity
of the Masculine in the sense of nothing (as men insist). The Feminine is not merely the
negative of not having the Phallus . It is the difference of being the Phallus . The Feminine is
"not-all"—a denial of the crushing hegemony of the false universal of the Masculine and an
insistence that the masculinist story of psychoanalysis is not the truth but a fiction. The
Lacanian Feminine is not the simple negative of the masculine subject as his complement.
Rather, she is his sublation—a supplement.

This is the secret of Lacan's concept that the Feminine is a masquerade, that the Phallus
can only function when veiled. The Woman wears masculine fantasies of feminity as a mask.
The very concept of the mask or the veil implies that there is a true image, some positive
content underneath which is merely hidden from view. But this implication is itself another
mask, a feminine wile, a masculine fantasy. The moment of radical human freedom which is
the Feminine rests on her total negativity—there is nothing under the mask.[2¢8 She is the
hole, the antinomy, the contradiction which Hegel believed "appear[s] in all objects of every
kind, in all conceptions, notions and Ideas."[2¢% She is the space which allows us to move.

What Radin's approach to property glimpses is the possibility of a feminine role as object
that is neither passive nor silent: she does not merely allow herself to be commodified in
exchange by an active, masculine principle. The affirmative moment of the rewriting of the
Feminine shows that the masculine nightmare of castration did not occur precisely because
we never were united with the Phallic Mother. In the moment of jouissance , the Feminine—
the unmediated relationship—is not the "forever
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lost" of lack. The prohibition of the Phallic Mother that created the symbolic order moves the
Feminine out of the impossible of the real and into the possible. The Feminine is messianic,
the "not-all" as the "something more."229 It is a "not yet," which might be briefly glimpsed by
taking on the position of the Feminine. In this view, the Feminine becomes not the simple
negation of the Masculine that reinstates the status quo but instead the creative negativity of
sublation.

It is important not only to emphasize the positive moment of feminine objectivity in
sexuality and property, but to overemphasize it, because it has been traditionally
deprivileged. It would be a mistake, however, to forget the positive moment of masculine
subjectivity. To desire and to experience the breakdown of the subject/object distinction, we
must first become subjects. To function and to speak, we must submit to the symbolic order
of language and take on the position of masculine subjectivity as intersubjectivity. To perceive
the Feminine as possible, we must prohibit or deny her, thereby creating the temptation of
transgression. It is tempting to try to get around this impasse by adopting a romantic "New
Age" ideal of the ancient goddesses who were simultaneously lovers and virgins in an attempt
to preserve our feminine objectivity while fulfilling our subjectivity. But like all attempts to
give an affirmative image to the Feminine, this is merely another masculine fantasy.

But as we try to describe the experience of jouissance by speaking it, we reenter the
symbolic order and lose our jouissance . It is impossible to sing the dream of the Feminine
within the inadequate masculine speech of Lacanian and Hegelian theory, but the theory has a
true moment as well in its internal contradiction. It is within this contradiction that one can
locate a powerful feminist moment. Hegel argued that it is fundamentally and essentially un-
right to deny another person the status of an equal human subject. It is wrong at the
primitive, minimal level of abstract right, even without considering morality and ethics.
Denying equal status is not merely a wrong against the person treated as nonhuman, it is a
wrongful destruction of the personhood of the person who refuses to recognize the other
person, because the fundamental desire to be recognized and desired by others drives
persons. We accord rights to the Other precisely to give her dignity so that her recognition
counts.
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Lacan argued that in our patriarchal society we identify subjectivity with the masculine
position but identify the feminine position with the silent, passive role of the object of desire
that active male subjects exchange. One of Lacan's most infamous tenets is that Woman is a
symptom of Man—that is, the Feminine is a fiction retroactively abducted as a necessary
building block in the construction of men as psychoanalytic subjects. For anatomically female
humans to speak and otherwise to function in society, we must occasionally mime the
Masculine. Insofar as we are recognized as feminine, we are recognized as lack of
subjectivity. Accordingly, patriarchy is incapable of admitting that it recognizes feminine
subjectivity. This is an abstract wrong—Unrecht . Within the terms of Hegel's own dialectic, as
a logical matter we cannot even begin to speak of creating a moral family structure, let alone
an ethical civil society or state, without establishing the minimal abstract right of feminine
personhood.

Furthermore, Lacan (like Hegel) argued that the desire of man is the desire of the Other.
Humans are driven by the erotic desire to be recognized and desired by an equal human
being. It is only this recognition and desire that makes an abstract person into a full subject
who can in turn recognize and desire others. Lacan argued that the masculine subject is
constituted by constituting the feminine position as non-subject. This is not merely an
abstract wrong against those of us who are positioned as feminine objectivity but renders the
desire of the heterosexual, masculine subject in patriarchy impotent. He cannot accord the
woman he desires the full subjectivity that would make her desire count because as soon as
he did so, he would confront his own castration. Like Cybele, the Feminine can never be
captured by the eunuch priests who worship her. The Phallic Mother always escapes from the
subject's impotent embrace. Indeed, insofar as subjectivity is negative, and negativity is the
condition of freedom, it is only the Feminine in her radical position of lack who can truly stand
in the place of the subject. All claims of masculine subjectivity are thus hollow.

To put it another way: the essence of personality is freedom. The condition of freedom is
the radical negativity of the Feminine. We create the possibility of the Feminine through the
incest taboo which changes her from the impossible to the forbidden and, therefore, possible.
The Hegelian dialectic teaches us, however, that we can only retroactively tell what is
potential after it is actualized. Consequently, if man's claim to freedom is to be more than an
empty boast, it is necessary for us to take on the impossible task of putting feminine
freedom—including the emancipation of women—into effect.
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And so, patriarchy contains its own contradiction and must go under as a logical matter.
But this end is not predestined through the impersonal workings of the hypothetical Geist . It
can only happen through the affirmative actualization of feminine subjectivity's negative
potentiality.

Eros is the desire to achieve the lost Feminine. It cannot, however, serve the goal of the
actualization of freedom to achieve the Feminine through a doomed attempt to negate the
subject/object distinction. The lost Feminine has no positive content, she is nothing in the
sense of radical negativity. Such a yearning, therefore, is the morbid nostalgia of Thanatos —
the death wish. It is an attempt to deny castration by regressing back to a preconscious union
with the M(O)ther in the real. Even if we could achieve the real of jouissance by denial of the
symbolic, we also thereby destroy the real which does not preexist, but is constituted by, the
symbolic. Desire is the attempt to achieve wholeness. Eros is the masculine position of
desire—the attempt to acquire and join with the perfect complementary mate who in the
imaginary will fill out the hole left by castration. Thanatos is the feminine position of desire—
the attempt to once again become unviolated and complete within ourselves by merging back
into the real.

The myth of Eurydice teaches that if we give in to the masculine desire of Eros and look
back at the lost Feminine, we lose her forever. We can only keep her by not having her. To
have her—to give the Feminine positive content—is to replace her with a masculine fantasy.
Even more horribly, however, the myth of Lot's wife teaches that if we give in to the feminine
desire of Thanatos and gaze back into the abyss of the real, we are forever silenced into
inanimate objectivity, so bereft of subjectivity that even our name has been forgotten.
Consequently, the obscene command to Enjoy! requires us not to look backward but to go
forward on an impossible and unrealizable quest to sublate masculine subjectivity and



feminine objectivity and achieve a re union with the Feminine as identical with and different
from the Masculine.
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4—
The Woman Does Not Exist:
The Impossible Feminine and the Possibility of Freedom

|—

Never Jam Today:

The Impossibility of Takings Jurisprudence

"I'm sure I'll take you with pleasure!" the Queen said. "Two pence a week, and jam every other day."

Alice couldn't help laughing, as she said, "I don't want you to hire me—and I don't care for jam."
"It's very good jam," said the Queen.
"Well, I don't want any to-day, at any rate."

"You couldn't have it if you did want it," the Queen said. "The rule is, jam tomorrow and jam yesterday—but never jam
to-day."

"It must come sometimes to jam to-day," Alice objected.
"No, it can't," said the Queen. "It's jam every other day: to-day isn't any other day, you know."
"I don't understand you," said Alice. "It's dreadfully confusing!"

"That's the effect of living backwards," the Queen said kindly: "It always makes one a little giddy at first—"i1

A—
Introduction

The assertion that property is not, or at least is no longer, a single coherent concept is
frequently based on an analysis of the Takings
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Clause of the U.S. Constitution. The takings jurisprudence that has developed under the
FifthI2l and Fourteenth!®! amendments to the U.S. Constitution is a top contender for the
dubious title of "most incoherent area of American law."#¥! Property's critics wrongly conclude
that this doctrinal incoherence is evidence of incoherence in the concept of property itself.

This is a non sequitur. In this book I have tried to show that property not only is a
coherent jurisprudential concept and a flourishing economic and legal institution but is
logically necessary for the actualization of human freedom. It is appropriate for pragmatic
reasons, therefore, for a state's constitution expressly to recognize the fundamental
importance of property and to seek to limit the state's power to limit property. The
incoherence of takings jurisprudence arises because liberal jurisprudence assigns a broader
role to the Takings Clause: it is supposed to be an impregnable barrier protecting the private
realm from government invasion. That is, liberalism takes an instrumentalist view of property
which, as I discussed in chapter 1, is bound to fail.

In this chapter, I argue that it is logically impossible for private property rights to serve
this function because one cannot develop an "objective" test or algorithm of when
government regulation does or does not constitute a taking. Hegelian theory explains what
classical liberalism can only identify as an embarrassing paradox: private property is not itself



a natural right of man but, nevertheless, is logically necessary for man's essential freedom.[s!
In the retroactive logic of the Hegelian dialectic in which—as the White Queen put it—we live
backwards, it is logically impossible to identify the moment at which the quantitative change
of a diminution of property rights becomes the qualitative change
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of a destruction of property rights. Accordingly, at any given moment we can only see that a
taking either has not yet occurred or has always already occurred. It is always jam tomorrow
or jam yesterday, but never jam today.

This is not only consistent with, but necessary to, Hegel's conception of freedom and
Lacan's concept of love. The failed encounter of property law seen in the dialectic of takings
reflects a general failure and negativity that lies at the heart of subjectivity and law. And yet
it is precisely this negativity that opens up room for human freedom to actualize itself by
going beyond the limit. Freedom cannot be bound by a preexisting "objective" rule; we must
always leave a space for subjectivity. Law requires the possibility of its own transgression.
This negativity is the Feminine.

B—
The Permissible Limitation on Property

If moral and ethical requirements can require the limitation of property, but the dialectic logic
of sublation demands that property be preserved, then what degree of limitation of property
is consistent with and necessary for the actualization of human freedom? This is the Hegelian
equivalent of the liberal question of how to interpret the Takings Clause.

Hegel's answer is unfortunately, but inevitably, disappointing to the traditional
constitutional-law scholar. Logic can prove why it is necessary to make this distinction
between permissible limitations of property rights and impermissible takings, but it cannot
develop an algorithmic logical test that can locate the line dividing the two. Rather, this
determination can only be made through pragmatic rather than logical reasoning, and
established through positive law. Such pragmatic reasoning and positive legislation falls
precisely in the realm liberalism derides as "mere" politics.!®! Consequently, Hegel agrees with
liberals that a limitation on governmental "takings" of property is necessary for freedom and a
just society. But, in contradistinction to classical liberalism, Hegelian political theory cannot
expect takings law to serve as a boundary function. To understand why this is the case, one
needs to turn to Hegel's concepts of quality and quantity as developed in his Greater Logic .11
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C—
The Liberal Dilemma of Takings Law

1—
Property and the Constitution

Clearly, the Framers thought that private property was essential to human liberty, or they
wouldn't have given it such extraordinary protection. The Takings Clause was to stand as a
barrier between politics and law, between the public and the private. As Jennifer Nedelsky
says:

The idea of boundaries and of a sharp distinction between law and politics has been central to the American conception

of limited government. Property was for 150 years the quintessential instance of rights as boundaries. It has been the
symbol and source of a protected sphere into which the state cannot enter.!#!

This is why Charles Reich in the 1960s thought he could protect welfare recipients from
governmental caprice by redefining their entitlements as "new property."!

The traditional barrier role of property is most consistent with the Lockean libertarianism
of the Federalists. If property is a, or even the, natural or fundamental right of man, and if
man entered into the social contract in order to protect his natural rights, then, by definition,
to be legitimate, a government must protect private property rights. The jurisprudential and
political problem this raises is obvious. Virtually all government regulation directly or indirectly
affects somebody's property.



This becomes even more problematic if one reads into the Takings
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Clause the Madisonian definition of property that, as we have seen, included not only rights
with respect to material things (like land and cattle) and intangibles (such as debts and
intellectual property) but also all things which fall within the philosophical concept of "objects"
such as our bodies and minds (i.e., our talents, opinions, religion, speech, etc.). Richard
Epsteini® and Robert Nozick!t! are no doubt correct that, if one were to adopt this extreme
version of the libertarian theory of property, only the most minimalist state could be justified.

Classical liberalism, broadly understood, is by far the dominant political philosophy in
this country, but radical libertarians are certainly in the minority. Yet every other school of
liberalism faces paradoxes when it confronts the Takings Clause. For example, it is possible to
take a moderate Lockean approach that recognizes property as one, but not necessarily the
only, right (natural or otherwise) which government should protect. But then, how can one
balance between competing natural rights and fundamental interests? Contractarians, such as
Hobbes, argue that in order to stop the war of all against all, man submitted himself to the
unlimited power of the absolute sovereign who grants entitlements to citizens known as
property.[t2l How then can we reconcile a constitutional provision that seeks to rein in the
sovereign's power over property when, by definition, the social contract has ceded absolute
power over property to the sovereign? Utilitarianism protects property instrumentally as a
means of achieving the greatest happiness for society as a whole.!*3! Shouldn't the
government then have some constitutional power to rearrange property entitlements if this
would further the greater good? But how do we reconcile this with the utilitarian instinct that
the best way to ensure utility (or wealth) maximization for society generally is to permit each
individ-

— 298 —

ual member to maximize his own utility (or wealth) in the marketplace? On the one hand, an
egalitarian liberal might argue that at least some limitations on the property rights of the
most wealthy could be constitutionally justified in the name of distributive justice.*#! On the
other hand, an egalitarian might simultaneously recognize that the government's right to take
property should be limited because it can so easily devolve into a disguised unequal and,
therefore, unjust tax levied against a specific targeted individual, rather than against similarly
situated people generally.[51

In any event, our Constitution does expressly prohibit uncompensated takings of
property by the government, and we lawyers need to decide what this means. Moreover, all of
the major schools of liberalism recognize some fundamental liberty interest in property—
either as a natural right or a right necessarily created by positive law in order to protect other
natural rights such as autonomy, the pursuit of happiness, or equality. Yet all but the most
extreme libertarians recognize other fundamental interests that justify at least some
governmental limitations of property interests. This raises obvious line-drawing problems:
when do government regulations so interfere with property rights that we say that the
property has been taken?
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The need to draw lines does not, however, in and of itself make takings jurisprudence
uniquely difficult. Law requires us to do this all the time. We typically do this through positive
law—whether formally adopted by the legislature, promulgated through case law, or
developed informally through custom and practice. The uniqueness arises under liberalism
because, if the Takings Clause is the vital barrier between the public and the private, then the
usual devices of positive law are inapt for this task. This is precisely because the Constitution
is supposed to be above politics and positive law.

The chaotic state of the case law suggests that the Supreme Court has so far been
unable to solve this dilemma. Commentators feast upon the irrationalities and inconsistencies
of the precedents, and decry either the oversolicitousness toward vested interests or
inattention to fundamental rights. Only a handful of critics, however, have ventured to offer a
resolution.



The Supposed Disintegration of Property

As discussed in chapter 2, section III.A, some progressive commentators have concluded that
the concept of property and the prohibition on uncompensated takings are so internally
incoherent that they are disintegrating before our very eyes.!*€! This conclusion is based on
two observations.

First, the liberal justification for the protection of property in the Constitution is, as we
have seen, that private property is a right that is either natural in and of itself or fundamental
in the sense of being necessary for the protection of other natural rights, such as autonomy,
the pursuit of happiness, or, to a more limited degree, equality. Yet property is also a legal
right that exists only insofar as it is enforceable in a court. Specific property rights are often
not merely delimited, but created, by positive law. For example, copyright is a relatively
modern creature of legislation. Nedelsky, in effect, asks, "How can property both be a natural
right and a right created by positive law?"*2! If it is a right created by positive law, how can it
serve as a limitation on the government's power to adopt pos-
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itive laws reducing property rights?/8 To a Hegelian, the first question is not a philosophical
problem, although the second remains intractable as a logical matter.

3—
The Seemingly Endless Diversity of Property
We have seen that progressive critics such as Grey and Nedelsky fixate on the fact that
empirical manifestations of property can consist of a seemingly bewildering variety of rights.
For example, even though we colloquially say that an owner of a fee simple absolute estate in
realty has unlimited rights of possession, enjoyment, and alienation of the object of her
property, every lawyer knows these rights are in fact limited: at a minimum, her right of
continued possession may be subject to the state's taxation power, her right of enjoyment is
subject to nuisance restrictions, and her right of alienation is limited by antidiscrimination
laws. In practice, most owners' rights are even more restricted by, for example, easements
(which restrict the right of possession) and zoning restrictions (which can restrict the rights of
enjoyment and alienation).[22

How then, these critics ask, can we speak of "property" as an identifiable set of rights
when we recognize such variant combinations of rights as property? I have already given the
Hegelian reply: we can so long as we stay at the appropriate level of generality. It does not
follow from this, however, that all empirical actualization of property must be full, complete,
or perfect. If one grasps that the Hegelian notion of the elements of property is to be
understood at the highest level of abstraction, then one can see that they can be actualized in
a dizzying array of concrete manifestations. Nevertheless, all of those legal relations that we
tradi-
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tionally recognize as falling within the rubric "property" can contain some form of each of the
three elements of possession, enjoyment, and alienation. The more adequate the
manifestations of the three elements of property, the more likely we will label the right
"ownership." If the manifestations are not as adequate, we are likely to give a different label
to the right.

4—

Rights Chopping

The conclusion that the abstract jurisprudential concept of property is internally coherent as a
theoretical matter within Hegelian jurisprudence begs, rather than answers, the practical
question posed by the Takings Clause. One approach to this Hegelian analysis is the super-
libertarian position taken by Epstein and Chief Justice Rehnquist introduced in chapter 2,
section III.A, which I called "rights chopping." A rights-chopping analysis recognizes as
inadequate the historical takings rule, as embraced in Loretto v. Teleprompter Manhattan
CATV Corp .,'12% that holds that a taking is most readily found when there was "permanent
physical invasion of real property": it identifies property too closely with one element—
possession—and further identifies possession with one of its many possible manifestations—
physical custody of tangible things. That is, it adopts the positive masculine phallic metaphor.
If interference with the one element of possession is a taking, then regulations that interfere



with either of the elements of enjoyment and alienation should also be takings.

Super-libertarians such as Epstein would no doubt argue from this that, since property
necessarily consists of manifestations of the three abstract Hegelian elements, any attempt to
chop off any piece of any element in and of itself is a taking. That is, any curtailment of any
empirical manifestation of any of the three abstract elements is, by definition, an interference
with property rights and, therefore, a taking. Virtually all government regulations are per se
takings. If one adopts the libertarian proposition that property is a natural right, then only the
most minimal form of government can be justified.

We have seen that Radin suggests that the result that flows from the super-libertarian
reading is so absurd as to demonstrate the fallaciousness, not the power, of the chopping
argument. I agree. Indeed, because the super-libertarian approach comes close to including
everything within the rubric "property," it threatens to deprive property of its analytical power
as a separate, distinguishable legal category.
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But this critique can easily suggest an opposite, equally fallacious, conclusion. If property
rights can be actualized in any number of empirical variations, can't we declare that a
claimant still has "property" and has not been subject to a taking no matter how much of her
empirical rights we chop away so long as we leave her with de minimis concrete stubs of the
three abstract elements? This would, obviously, give the government great power to regulate
freely without compensating persons whose property is merely diminished but not totally
destroyed. Of course, the problem with this is the mirror image of the super-libertarian
error—it so minimizes the essence of property that it robs it of analytical value.

Other progressives wish to preserve the traditional inspirational rhetoric of property, yet
redirect it to other more "progressive" purposes. This requires that they attempt to redefine
property. Prominent examples of such approaches are those of Joseph Singer, who would
base property rights on reliance interests and the relative power and dependence of rival
claimants, 22 and Radin, who (as we have seen) would give full constitutional protection only
to that subset of the potential objects which she calls "personal property."

These new conceptualizations of property require corresponding reconceptualizations of
the purpose of the Takings Clause. For example, Frank Michelman argues that the Takings
Clause is designed to prevent the state from unjustly imposing tax burdens on individuals that
are not generally imposed on all other similarly situated persons. Radin thinks that the
Constitution should be read as a whole to further "human flourishing." Since these approaches
undermine both the fundamental nature of the right of property—treating property
instrumentally as a means to serve other ends—and, by extension, the barrier function of the
Takings Clause, they also ameliorate the jurisprudential problem of developing a strictly
logical or "objective" definition of property and takings. Consequently, Singer and Radin are
both self-described "pragmatists" who advocate that courts use a situated, context-intense,
case-by-case approach in deciding legal issues.!22]
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5—
Metonymy
An interesting variation of this critique has recently been offered by Louise Halper.[231 She
upbraids Justice Scalia for his opinion in the most prominent rights-chopping case, Lucas v.
South Carolina Coastal Commission .124! In this case the Supreme Court held that a regulation
which diminishes the value of a parcel of realty by limiting its commercial development can be
a taking. She characterizes this as a metonymy.[2%! In her view he is confusing a part—value—
for the whole—the land.[2¢!

I would agree that this is indeed a metonymic trope, but not the one Halper identifies.
The whole of property can never be the land itself, but only the claimant's rights with respect
to the land. The land is only the object of these rights. Consequently, the metonymy that
Scalia did make was to substitute a manifestation of one of the three elements of property—
enjoyment manifested in the form of the right to development for monetary purposes—for the
whole of the element of enjoyment, and to substitute the element of enjoyment for the
entirety of property.



This analysis is particularly apt because Lacan identified metonymy as the feminine
slippage of meaning, as opposed to the masculine slippage of metaphor.t221 A threat to the
feminine aspect of property causes Scalia modestly to avoid violation through a feminine
trope.
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In any event, whatever the form of the metonymy, Halper's argument is that one does
not destroy the whole of property by merely interfering with its parts. The libertarian should
(correctly) counter that since property is by definition a unity of constituent rights, the only
way to destroy property is by destroying its parts. Indeed, if property logically consists of the
unity of the three classic elements, the destruction of any one of the three elements by
definition destroys the status of a claim as property.

Part of the problem, of course, arises because the very terminology of the Constitution
reflects the positive masculine phallic metaphor. Property is a thing that can be taken away.
All interferences with property rights are described in terms of castration—someone has taken
my object of desire. My entitlements have been "severed" or "chopped." The remedy given by
the Constitution for takings reflects the negative masculine phallic metaphor and the second
masculine strategy for dealing with castration in which exchange replaces possession. That is,
the significance of the loss of any specific object is denied on the grounds that it can be cured
through receipt of an equivalent object sometime in the future. And so the Fifth Amendment
provides that takings are permitted so long as the government pays "just compensation"—so
long as the Father(land) fulfills his promise to his sons.

It is difficult to apply this masculine imagery of takings-castration to interferences with
the feminine property elements of enjoyment. Frequently when enjoyment is lost, the owner
retains possession of the object of desire. The intuitively appropriate imagery is that of rape,
not castration. My thing has not been taken, rather my rights have been violated. This
feminine imagery similarly suggests that the Takings Clause should not apply because the
remedy seems inadequate. The loss of the feminine self in violation is permanent and cannot
be cured through the masculine regime of exchange.!2#!

Where does this leave takings law? It is obvious that complete de-
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struction of all possessory rights constitutes a "taking" because possession is the most
primitive element of property. That is, one can have no right of enjoyment or alienation
unless one has at least some minimal possessory rights in the Hegelian sense. But unless we
limit takings to complete, 100% deprivation of all property elements, aren't we stuck with
what Halper calls a "metonymic" approach (a taking of some part will be treated as legally
equivalent to the taking of the whole)? But doesn't this devolve into the libertarian argument
that forbids virtually all government?

To put it another way, how can I argue that property is not a random or arbitrary
collection of disparate rights (as the bundle-of-sticks metaphor implies) but a recognizable
combination of rights, yet at the same time recognize that it is intuitively and empirically
wrong to say that a property interest is always destroyed if any one of the rights that
compose property is infringed? I believe that these statements are not incompatible for the
same reason that a beach is still a beach after one removes one grain of sand; but, as anyone
with shorefront property knows, as the sea keeps removing grains of sand year after year, the
beach will eventually disappear. Although property consists of identifiable elements, it is itself
an identifiable quality that cannot be reduced to a collection of elements.

D—
Quality and Quantity

London (Reuter)—Simple laws of physics can explain one of life's oldest and most annoying truisms—that a dropped
piece of toast always lands butter side down—a British physicist said Monday.

"Toast falling off the breakfast table lands butter side down, because the universe is made that way," Robert Matthews,
a physicist at Aston University in Birmingham, said in a statement.—Japan Times.

Perhaps Professor Matthews will also discover why the rule is, jam tomorrow, and jam yesterday—but never jam
today.f22!



Hegel explains this phenomenon in his chapter on Specific Quantity in The Greater Logic . He
uses the wonderful (perhaps autobiographical?) example of "the bald."2°! The hairy young
man who wakes up every morning to see a single hair on his pillow is still a hairy man—albeit
a worried one. But eventually that inevitable and tragic dawn
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breaks when he looks in the mirror and a bald man stares back.221 Hegel's point is not that
this demonstrates that the concepts "hairiness" and "baldness"—or property and no
property—are irrational. In his language, these dyads are qualitatively different as a logical
matter. It is absolutely necessary for Hegel's entire philosophical project in The Greater Logic
to maintain a strictly logical distinction between changes in gquality (e.g., from hairiness to
baldness) and changes in quantity (e.g., from 1,000,000 hairs to 999,999 hairs).[22 The
relation between quality and quantity is what Hegel called "measure," and the sublation of
quality and quantity through measure is an essential step of the dialectical process which
charts the development from pure being through to the absolute idea.22!

Hegel argues that quantity and quality are dialectically related, identical yet different.
Quantitative changes are gradual; qualitative changes are sudden. Something can have more
or less of a Hegelian quantity, but it either has or does not have a Hegelian quality. The
Hegelian concept of the identity of identity and difference, however, means that quantitative
change reveals itself as always already becoming qualitative change.

This means that it is logically necessary, on the one hand, that quantitative changes
eventually become qualitative changes, yet, on the other hand, there can be no fixed point at
which the change occurs. This is because (by definition) the identification of a specific point of
transition is to assign a quality to the transition point. This does not solve the logical problem,
it just replicates it. We have just substituted a different question of qualitative differentiation.
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An example may make this clear. We all intuitively understand that it just does not work
to reword the question asked of the anxious young man standing at the mirror, "Am I bald
yet?" as "Am I now at the transition point between hairy and bald?" Those of us who are
confronting middle age recognize that the latter wording is not a clarification but an
unacceptable attempt to avoid the issue through euphemism. Further, to name the transition
point "Am I now 'semi-bald'?" just restates the problem in increasingly painful detail.

It should be sufficient for my very limited purpose simplistically to explain that "quality"
to Hegel is what he calls "determinate being."3#1 This is a concept derived through sublation
of the logical concept of pure or immediate being. That is, all things that exist share the
abstract concept of pure immediate being per se—they all exist. Quality refers to the specific,
affirmative aspect of a thing that distinguishes it from other things that exist—that is, it is the
aspect of a thing that is not shared, it is that which enables us to tell two "things" apart.

To put it another way, if being is pure and immediate, then nothing can be discerned. As
a consequence, Hegel argues that pure being shares a moment of identity with pure
nothing.281 In contrast, determinative being (or quality) is the concept that something
discernible exists. But a quality can only be defined in terms of what it is not—it is defined by
its own negation in the sense of "this is not that."I2¢1 To be bald can only be understood in
terms of not being hirsute.

Determinate being, moreover, by definition, is finite (otherwise it could not be
determined).321 By this I mean that the very concept of determining what distinguishes one
thing from another implies setting boundaries—separating one thing from another. If the
thing is on this side of the boundary, it is X; if on the other side, it is not-X.

Quantity is the sublation of quality: quantity is what results when
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one overcomes quality's finitude. Finitude is quality's dependence on otherness—that is, the
sense that a quality can only be understood in terms of what it is not, of what is fenced off.
Because quantity is the expulsion of otherness, the quantity achieved by sublating any one
quality is indistinguishable from and continuous with all other "ones" that similarly result from
sublating all other qualities (determinate beings). In other words, qualities are plural, but
quantity is unity. By definition, there must be many qualities, each separate and
distinguishable from the others in the sense that the quality of baldness is different from the
quality of hairiness, or for that matter, the qualities of being hot, sweet, or whatever. In



contradistinction, the concept of more or less is the same regardless of whether we are
talking about more of this or less of that—whether it be the nhumber of hairs on a man's head,
the temperature, or sweetness. Quantity is, therefore, indifferent to quality.

In simple English, quality is differentiation, quantity is commensuration. Quality is
difference; quantity is identity. The identity of quality and quantity is the famous Hegelian
doctrine of the identity of identity and difference. Qualities are the differences of self from
other. Quantity, in contradistinction, is what self and other have in common. Qualitative
difference is a matter of is or is not. Quantitative difference is a matter of more or less.
Quality asks, "Is it X or Y?" Quantity asks, "How much Z do X and Y have?" This is why
changes in quality are sudden even though changes in quantity are gradual. Nevertheless,
changes in quantity eventually lead to changes in quality. This relationship between quality
and quantity is called "measure."

To be free, of course, is not to have limits. As just discussed, quality (determinate being)
can only be understood in terms of its finitude or limit. The very concept of any limit,
however, necessarily includes within itself the concept that there is something beyond the
limit. To resort to a spatial analogy, quality (determinate being) defines something by fencing
it in, and this implies, in turn, that something is fenced out. True infinity consists of negating
the limit of any specific quality. This is my definition of freedom—and the Feminine. Let me
slow down.

If quality is the concept of identifying things in terms of that which they are not, then it
is a setting of limits, a building of fences keeping some "things" on this side and some
"things" on the other side. To know the true quality of a thing, we must go beyond its limit.
We must climb over the fence that proscribes a quality, see what is on the other side, and
then look back. In this sense, Hegel believes that logic itself requires that every time we
confront a limit, we must exceed the limit.
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The banal witticism "rules are made to be broken" is literally true to Hegel. The Hegelian
paradox is precisely that limitation and finitude create the conditions of freedom and infinity.
Freedom and necessity are, therefore, dialectically related. Freedom is the lack of limits, yet it
is created by limits. Freedom is to not be bound by necessity, but limits necessitate that we
seek to be free. Hegel recognizes that freedom as "the beyond of the limit" is not only a
logical necessity but an ethical mandate. This is evidenced by the fact that he calls the
demand to surpass all limits "the ought."281 As we shall see, this is precisely Lacan's concept
of the relationship between law and enjoyment.

Quality is "being in -itself." This terminology captures the idea that quality is that which
makes something what it is (as opposed to what it is not). Quality is "fenced in"—enclosed
within its own borders. In opposition, quantity is "being for itself." This captures the sense
that since quantity expels otherness, it is for itself , not for another. Curiously, therefore,
quantity (unlike quality) ends up being that aspect of being which is the opposite (or
negation) of being. By this I mean: quality is the concept that there are things that really
exist and that we can distinguish one from another because they are different in some
meaningful way. The concept of quantity, in contradistinction, does not require the existence
of anything in particular. It just posits that if something did exist and could be measured, it
could be described as more or less like this or that. Quality is the assertion "This is what I
am—not that"; quantity is "This is what I'm like—I have some of this and some of that."
Obviously, both are necessary yet insufficient ways of understanding something.

E—

The Movement of Sublation
1—

Negation and Preservation

As I have repeatedly emphasized, a common misreading of the dialectic suppresses the
preserving
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aspect of sublation beneath its negating aspect. It forgets that at the moment the self is
negated and becomes identical with the other, it still remains differentiated and separate as



the self. As property becomes nonproperty, it still always retains the notion of property.
Nonproperty can only be understood in terms of property—that which it is not.
This is a crucial point to Hegel. He denies that only the positive has determinate

characteristics, with the negative being a generic nonbeing.

[T]here still lingers on the thought of this difference of [nothing] from being, namely that the determinate being of
nothing does not at all pertain to nothing itself, that nothing does not possess an independent being of its own, is not
being as such. Nothing, it is said, is only the absence of being, darkness thus only the absence of light, cold only
absence of heat, and so on. And darkness only has meaning in relation to the eye, in external comparison with the
positive factor, light, and similarly cold is only something in our sensation; on the other hand, light and heat, like
being, are objective, active realities on their own account and are of quite another quality and dignity than this
negative than nothing. One can often find it put forward as a weighty reflection and an important piece of information
that darkness is only absence of light, cold only absence of heat. About this acute reflection in this field of empirical
objects, it can be empirically observed that darkness does in fact show itself active in light, determining it to colour and
thereby imparting visibility to it, since, as was said above, just as little is seen in pure light as in pure darkness.
Visibility, however, is effected in the eye, and the supposed negative has just as much a share in this as the light which
is credited with being the real, positive factor; similarly cold makes its presence known in water, in our sensations etc.,
and if we deny it so-called objective reality it is not a whit the worse for our doing so. But a further objection would be
that here, too, as before, it is a negative with a determinate content that is spoken of, the argument isn't confined to
pure nothing, to which being, regarded as an empty abstraction, is neither inferior nor superior. But cold, darkness,
and similar determinate negations are to be taken directly as they are by themselves and we shall then see what we
have thereby effected in respect of their universal determination which has led them to be introduced here. They are
supposed to be not just nothing but the nothing of light, heat, etc., of something determinate, of a content; thus they
are a determinate, a contentful, nothing if one may so speak. But as will subsequently appear, a determinateness is
itself a negation, and so they are negative nothings; but a negative nothing is an affirmative something.t22!
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The loss of property is not a mere lack of rights, it is nonproperty—a positive taking.

2—

Contradiction, Potentiality, and Actuality

In our society "contradiction" (like negativity) is considered to be a bad thing that can and
must be eliminated. Consequently, it is easy to conclude that when Hegel identifies a
contradiction in the abstract right of property, he is making a judgment that property is
somehow incoherent or bad and in need of replacement. Nothing could be more wrong. In the
Hegelian dialectic, contradiction cannot be bad and it can never be destroyed. Contradiction
must be resolved, but each resolution necessarily creates a new contradiction. As a result,
contradiction is not only a logically necessary aspect of the world, it is precisely that aspect of
the world that creates change and dynamism.[42!

For something to be possible it must be actualized—the failure of something eventually
to become actualized means that it was not, in fact, possible. As I have explained, this means
that something only retroactively becomes potential once it has been fulfilled. This is why the
abstract person as free will is driven to actualize its potential freedom as concrete freedom in
order to reaffirm its own understanding of itself.#21 But the dialectic works the opposite way
as well. The logically later concept cannot exist except for the logical necessity of the
continuance of the earlier, and the earlier cannot exist except for the logical necessity of the
possibility of the
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later. The later concept is actuality, but the earlier concept is the possibility that allows it to
come into being.

To resort to metaphor, the earlier moment in the dialectic is like the foundation for the
subsequent edifice. A foundation is dug before the building, but in anticipation of the building.
The building requires the foundation because one cannot remove the foundation after the
building is built without causing the entire edifice to come crashing down. But the foundation
also requires the building in the sense that unless the building is subsequently built, it is not a
foundation, merely a hole in the ground. It only becomes a foundation retroactively. Similarly,
the legal subject and abstract right are the foundations on which the individual citizen and the
state will be built. If the dialectic is circular as claimed, the fact that when one starts with an
analysis of the free person one ends up with the state means that if one instead started with
an analysis of the state one would inevitably be led back to the free person. If autonomy and
abstract rights are suppressed and subordinated to the state, the state will also cease to be.



We would be left only with their ruins—tyranny and oppression.

3—
Sublation as Quantum Leap

Because sublation simultaneously maintains the distinction between two concepts while
creating an immediate unity, the movement of sublation cannot be a gradual move. Itis a
change of quality, not quantity. The change from quantity to quality is, to use the language of
modern physics, a quantum leap. Hegel explains how gradual quantitative change produces

the quantum leap of qualitative change as follows:

Since the quantitative determinateness of anything is thus twofold—namely, it is that to which the quality is tied and
also that which can be varied without affecting the quality—it follows that the destruction of anything which has a
measure takes place through the alteration of its quantum. On the one hand this destruction appears as unexpected ,
in so far as the quantum can be changed without altering the measure and the quality of the thing; but on the other
hand, it is made into something quite easy to understand through the idea of gradualness . The reason why such ready
use is made of this category to render conceivable or to explain the disappearance of a quality or of something, is that
it seems to make it possible almost to watch the disappearing with one's eyes, because quantum is posited as the
external limit which is by its nature alterable, and so alteration (of quantum only) requires no explanation. But in fact
nothing is explained thereby; the alteration is at the same time essentially the transition of one quality into another, or
the more abstract transition of an ex-
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istence into a negation of the existence; this implies another determination than that of gradualness which is only a
decrease or an increase and is a one-sided holding fast to quantity.t4

Nevertheless, it is a common logical error to conclude from the fact that the qualitative
change takes place through quantitative changes that the qualitative change is itself gradual.
But we do this not because the former follows from the latter as a logical matter, but because
it is intuitively simple.

Since the progress from one quality [to another] is an uninterrupted continuity of the quantity, the ratios which
approach a specifying point are, quantitatively considered, only distinguished by a more and a less. From this side, the
alteration is gradual . But the gradualness concerns merely the external side of the alteration, not its qualitative
aspect; the preceding quantitative relation which is infinitely near the following one is still a different qualitative
existence. On the qualitative side, therefore, the gradual, merely quantitative side which is not in itself a limit, is
absolutely interrupted; the new quality in its merely quantitative relationship is, relatively to the vanishing quality, an
indifferent, indeterminate other, and the transition is therefore a /eap,; both as posited as completely external to each
other. People fondly try to make an alteration comprehensible by means of the gradualness of the transition; but the
truth is that gradualness is an alteration which is merely indifferent, the opposite of qualitative change.[4!

One might be tempted to argue that if, as Hegel says, changes in quality are sudden, not
gradual, then one should be able to identify the exact point when the change occurs. Doesn't
this suggest that the takings paradox should be easily solvable? This is, once again, a serious
misunderstanding of sublation.

Zizek!™ gives a characteristically brilliant account of why we can never identify the
moment of sublation. The specific examples he uses are Hegel's descriptions of the
movements from consciousness into self-consciousness, and from "in-itself" to "for-itself," but

it can be generalized to all sublations.

Hegelian "reflection," however, does not mean that consciousness is followed by self-consciousness—that at a certain
point consciousness magically turns its gaze inward, toward itself, making itself its own object, and thus introduces a
reflective distance, a splitting, into the former immediate unity. Hegel's point is, again, that consciousness always-
already is self -
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consciousness: there is no consciousness without a minimal reflective self-relating of the subject. . . .
The passage of consciousness to self-consciousness thus involves a kind of failed encounter: at the very moment when
consciousness endeavors to establish itself as "full" consciousness of its object, when it endeavors to pass from the
confused foreboding of its content to its clear representation, it suddenly finds itself within self-consciousness—that is
to say, it finds itself compelled to perform an act of reflection, and to take note of its own activity as opposed to the
object. Therein resides the paradox of the couple of "in-itself" and "for-itself": we are dealing here with the passage
from "not yet" to "always-already." In "in-itself," the consciousness (of an object) is not yet fully realized, it remains a
confused anticipation of itself; whereas in "for-itself" consciousness is in a way already passed over, the full
comprehension of the object is again blurred by the awareness of the subject's own activity that simultaneously
renders possible and prevents access to the object. In short, consciousness is like the tortoise in Lacan's reading of the
paradox of Achilles and the tortoise—Achilles can easily outrun the tortoise, yet cannot catch up with her.t24

In the passage referred to by Zizek,*! Lacan compares the notion of fantasy—which
reflects a Hegelian sublative leap—to Zeno's famous paradoxes. In a Lacanian reading, Zeno
was not merely inventing novel hypotheticals to demonstrate the teachings of Parmenides.
Rather, as classicists have long since pointed out, Zeno was a brilliant satirist. He eruditely
combined allusions to the tragic race to the death between Achilles and Hector in the Iliad



with the comic race between the hare and the tortoise in Aesop's fable in order to make a

profound philosophical point. Specifically, Zeno was referring to Homer's description.

As in a dream, the pursuer never succeeds in catching up with the fugitive whom he is after, and the fugitive likewise
cannot ever clearly escape his pursuer; so Achilles that day did not succeed in attaining Hector, and Hector was not
able to escape him definitely.4s

As explicated by Zizek, the
point is not that Achilles could not overtake Hector (or the tortoise)—since he is faster than Hector, he can easily leave
him behind—but rather that he cannot attain him: Hector is always too fast or too slow. . . . The li-
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bidinal economy of the case of Achilles and the tortoise is here made clear: the paradox stages the relation of the
subject to the object-cause of its desire, which can never be attained. The object-cause is always missed; all we can do
is encircle it. In short, the topology of this paradox of Zeno is the paradoxical topology of the object of desire that
eludes our grasp no matter what we do to attain it.[4!

It is not merely empirically difficult, it is logically impossible to identify the exact moment
when quantitative change becomes qualitative change—that is, when it is no longer adequate
to say there is more or less of something and we must instead conclude that there has been a
change of something into something else. We are always positioned either at the point where
the change (i.e., in quality) has not occurred (when, in Lacanian terminology, it is the "not
yet") or after it has occurred (when it is "always already"), but never at the point of the
transition itself because there is no such point.

In the words of the White Queen, in sublation, it is always jam yesterday and jam
tomorrow, but never jam today.!’?!

Why do we insist on locating the moment of sublation, the node of takings, when it is
logically impossible? Because this is the masculine moment of subjectivity and the symbolic as
law. The Feminine is the dream of immediate relationship both in the sense of that which is
always already lost in castration and in the sense of the not yet of the ought. She is the
impossible moment of sublation which cannot be captured because it does not and cannot
exist.!*8] She is, therefore, simultaneously the two poles of the sublation of the change of
quality—jam yesterday and jam tomorrow, yet never jam today. The Masculine is the position
which claims not to be castrated, it is the element of possession—of possessing "it," of having
jam today. An understanding of sublation shows that this claim is fallacious. This moment of
transition within the sublation cannot be lo-
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cated as a logical matter. Subjectivity is split, there is a hole at its center. Subjectivity exists
not because there is a there, there. Rather it is the fiction which claims existence where it
doesn't exist. It is the alchemy which replaces zero with one. This process of creating
subjectivity as the Masculine is the symbolic—law. Consequently, the identification of the
moment of a taking, when a change in quantity becomes a change in quality, is not a matter
of objective feminine logic but the act of subjective masculine judgment. This is not to imply
that the Masculine as the present complements the Feminine as the past and the future. The
point is that they are logically incompatible. Zeno took the masculine position that time
stands still, that motion is an illusion. But if one takes the Feminine position that we are
always in flux, always already gone but not yet here, then the present of jam today can never
be captured.

One can see this distinction in the Old Testament concept of God. As is well known, in his
Five Books Moses uses two different names for God:#2! Flohim , which means Rulers, and
Yahweh, which means "That Which Is What Has Been And Will Be"59 but, by implication, is
not here now.511 As my colleague Arthur Jacobson explains, Moses uses Elohim when God
acts as the lawgiver, Yahweh when God is man's friend.t52! "Creation is complete, when Elohim
rules. When Yahweh collaborates with [man], creation is ongoing."®3! Elohim is the God who
commands us now; Yahweh is the God with whom we have interacted in the past and shall
interact again in the future. From a Lacanian perspective, Elohim is the masculine image of
God as the source of a static symbolic order. Yahweh is the feminine image of God who is not
bound by that order but can, in the future, create something new. To be a judge, one must at
one instant identify with Yahweh and collaborate with God in writing the law; but in order to
do so, one must simultaneously forget Yahweh and worship God
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as Elohim so that one can declare that one is acting justly within the dictates of a
preestablished law.



F—
Takings and Freedom

1—
Freedom

"[W]hen [Supreme Court Justice Oliver Wendell] Holmes was a small boy his father rewarded every bright saying with
a spoonful of jam."is4!

Judges are forced to act "to-day."*%! To do so they must take on the masculine position and
claim to possess "it"—to capture the moment of sublation.!®¢1 Like the common lawyers
criticized by Llewellyn, they must attempt to capture the feminine moment of sublation by
collapsing a process (the symbolic) into an event (the real). This can only be done in the
imaginary, in masculine fantasy. At the moment of judging we must repress the Feminine as
the acceptance of castration and the concomitant knowledge that the task is impossible. Like
Justice Holmes, the clever judge must speak brightly and claim his jam today.!*2! As Nietzsche
said, to act is to forget.

Hegel's abstract logic is impeccable, but Hegel always refuses to give the type of
pragmatic advice needed by judges. How could he? He was trying to explain the nature of
freedom—if he told us what to do, we wouldn't be free. On the one hand, there is a logically
and intuitively recognizable qualitative distinction between property and no property.
Moreover, a quantitative change in how much property one has is logically distinct from a
qualitative change from having property to not having property. On the other hand, a
quantitative diminution of property eventually becomes a qualitative change from property to
no property.
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This is inherent in the very logical nature of the concepts of quality and quantity. The problem
in takings jurisprudence is that the declaration that a taking has occurred is precisely a
judgment that the change of quantity in property has passed over into a change in quality.
The relationship between possibility and actuality is traumatic.®8 And according to Hegel,
there is no logical way of identifying the moment when this occurs, because it either has not
yet occurred or has always already occurred. This problem is why pragmatism is always the
necessary corollary to Hegelian idealism.521

Pragmatic decisions cannot be decided by logic but only by practical reasoning. This can
only be determined by positive law (whether in the form of custom, judicial decision,
legislation, or whatever). This is probably why takings cases seem so illogical and
"subjective," that is, the masculine position of subjectivity created by writing law (creating the
symbolic). From a Hegelian perspective, this is necessarily true.

It is also why, from a Hegelian perspective, the observation that property is both
logically prior to positive law and simultaneously subject to the defining restraints of positive
law is not a troublesome logical contradiction (as it is in the classical liberalism embodied in
the Constitution). Most important, it suggests that, although property may be necessary for
the actualization of human freedom, property may be ill suited for the role traditionally
ascribed to it by liberal philosophies to "serve[] . . . in office of a wall, or as a moat defensive
to a house"? protecting private rights from government oppression.
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2
Totalitarianism
Because liberalism is based on the presumption of free, self-actuating, autonomous
individuals preexisting in some hypothesized state of nature, society and the state are defined
as problems. They need to be justified in light of the individual's preexisting natural rights and
liberties. As we have seen, property and the Takings Clause are traditionally seen as ways of
protecting the free individual from the state.

In contrast, as I have already explored in considerable detail, Hegel believed that the
presumption of the free individual is every bit as problematic from a philosophical position as
society or government. It is tempting to misinterpret Hegel as justifying the totalitarian state



to which individualism, freedom, and private property are totally subordinated. This
misinterpretation is based, once again, upon the usual misreading of sublation. Although the
individual citizen in the developed state governed by ethical life is the last stage of
development of man and society discussed in The Philosophy of Right , this cannot mean that
the state replaces the logically earlier institution of civil society or that Sittlichkeit replaces the
earlier relationships of morality and abstract right. To reiterate, sublation requires that the
logically earlier stages always remain present and intact as the building blocks of the logically
later stages. If the freedom of man as abstract person or the property rights of man as legal
subject were infringed, then the ethical life of man as individual in the state (which is the
eventual result of sublation of these other stages) would cease to exist.

Moreover, as I argued in chapter 3, this critique also incorrectly assumes that the
organizational principle of The Philosophy of Right is intended to reflect the historical
development of the state. Rather, it reflects the logical order of possibility, whereas history is
the empirical order of actuality. The assertion that the actual is possible and the possible is
actual is not a claim that possibility enfolds in any specific empirical manifestation. In this
case, the logically most primitive possibility was the historically last actuality. As is so often
the case, it took longer to accomplish simplicity than complexity. That is, that form of
intersubjectivity necessary for a government to start to become a state which was the last to
be actualized as a historical matter, was precisely the regime of abstract right—private
property and freedom of contract which began to develop in the early capitalistic period.

Consequently, individuality and abstract right are not primitive in the sense of being
early stages in development which the state can supplant. They are, instead, primitive in the
sense of most basic. They are the im-
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mediate conditions of the state's existence as a state. It is, therefore, crucial to a state's own
continued existence that it respect and preserve them.

Nevertheless, one must always remain critically aware that even if the abstract person
and the developed state mutually require each other as a theoretical matter, the interests of
the government and the citizen will frequently conflict as an empirical matter. Sublation
preserves difference and conflict. It is painfully obvious that not all empirical governmental
institutions qualify as Hegelian "states." Rather, they constitute more or less adequate
manifestations of the notion of "state." Consequently, rather than subordinating the individual
to a totalitarian state, the Hegelian totalizing philosophy gives the individual an external
standard by which to judge the state.

The point for takings law is, once again, that society needs both individualistic property
rights and some communitarian limits on property rights but there is no logical algorithm that
can determine the proper balance between the two. As we have discussed, the dialectical
quantum leap between property and no property is simultaneously both not yet and always
already from a logical standpoint. Since property is not a preexisting natural right but a
human creation (albeit a necessary one), its limits can only be determined by humans.

Citizens, therefore, must be in a state of constant diligence, watching the government so
that it doesn't (self-defeatingly) crush human freedom. This is not merely consistent with, but
required by, the Hegelian concept of actualized freedom. Freedom cannot be actualized by
passively submitting to a preexisting symbolic order. It requires a constant positive
affirmation of its existence through the exercise of subjectivity through the active creation of
law.

Hegel leaves this actualization of law as abstract right to positive law. As I have said,
this can only be promulgated in the civil society and state on the basis of morality and ethical
life. We also need to consider the pragmatic decision as to who should make this pragmatic
decision—the executive, the legislature, the judiciary, or the "people" (through constitutional
amendment).

The specific balance of rights will, by definition, be empirical and not logical. This is
because as the actualization of freedom it will have to contain a purely subjective moment. If
our actions were logically predetermined, then we wouldn't be free. It will always, therefore,
have an unsatisfyingly ad hoc or arbitrary aspect to it. There is no way around this. As
Zizek,!"1 said, the fundamental thesis of Hegel is that the human condition is a failed
encounter by definition . But it is precisely this "failure" or
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incompleteness that leaves a space, an opening, through which humans can and must seek
constantly to actualize our freedom and subjectivity by always exceeding our limits. And so,
even as I emphasize the necessity of achieving the sublated feminine position of freedom as
the beyond of the limit, this first requires the masculine moment of subjectivity which sets the
limit and creates the ought.

I—
The Impossibility of the Feminine and the Possibility of Freedom
Alice laughed. "There's no use trying," she said: "one can't believe impossible things."

"I daresay you haven't had much practice," said the Queen. "When I was your age I always did it for half-an-hour a
day. Why sometimes I've believed as many as six impossible things before breakfast. . . "5

According to Lacan, The Woman does not exist. She cannot be captured by the symbolic or
the imaginary and, thereby, exists in the real—the order that limits the other orders. From the
perspective of the masculine order of the symbolic, the feminine realm of the real appears to
be the impossible—the limit of possibility and the barrier to the actualization of human
freedom.

A—
Lacanian Freedom

"For instance, now," she went on, . . . "there's the King's Messenger. He's in prison now, being punished; and the trial
doesn't even begin till next Wednesday: and of course the crime comes last of all."

"Suppose he never commits the crime?" said Alice.
"That would be all the better, wouldn't it?" the Queen said. . . .

Alice felt there was no denying that. "Of course it would be all the better," she said: "but it wouldn't be all the better
his being punished."

"You're wrong there, at any rate," said the Queen: "were you ever punished?"

"Only for faults," said Alice.

"And you were all the better for it, I know!" the Queen said triumphantly.

"Yes, but then I had done the things I was punished for," said Alice: "that makes all the difference."

"But, if you hadn't done them," the Queen said, "that would have been better still; better, and better, and better!" Her
voice went higher with each "better," till it got quite to a squeak at last.

Alice was just beginning to say "There's a mistake somewhere—. . . ."§2]
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At first blush, the Lacanian universe sounds hopelessly bleak and repressive, bound by
prohibitions that make immediate human relationships impossible by definition. But a second
look reveals a much different picture. By being castrated, the Lacanian split subject becomes
negative (like Hegel's subject explored in The Philosophy of Right ). But this means that
subjectivity contains the capacity for freedom.!3!

This is even more true from the feminine position which is the place of that which is lost
in castration. The Woman does not exist. But this means that she is not bound by actuality
but is pure potentiality. She does not exist—yet. The law of prohibition is an alchemy that
enables humans to imagine and actualize freedom. In other words, woman does not exist, she
insists —she denies our limits.[¢4

External reality is brute necessity. One cannot do certain things because they are literally
impossible in the brute sense that "man cannot fly." But as conscious subjects, we do not
have direct, immediate access to reality. The instant we realize we are experiencing reality,
we are interpreting it—this is why jouissance is silent. The order of the real, therefore, is this
interpreted concept of that which exists outside of our interpretation.

The psyche can only keep the realms of the real, the imaginary, and the symbolic



separate through the law of prohibition—"Thou shall not merge with the real." What was
impossible (merging with the world and
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the others in immediate relationships) is now prohibited. One does not prohibit what cannot
be. Consequently, the impossible is now reimagined as possible but not allowed! The real—
"that which we can't speak"—now becomes "that which we mustn't say." "You cannot"
becomes "Shut up!" This creates "the ought"—the desire, possibility, and necessity of going

beyond a self-imposed limit.

Thereby we have already produced the formula of the mysterious of horror into bliss: by means of it, the impossible
limit changes into the forbidden place . In other words, the logic of this reversal is that of the transmutation of Real
into Symbolic: the impossible-real changes into an object of symbolic prohibition. The paradox (and perhaps the very
function of the prohibition as such) consists of course in the fact that, as soon as it is conceived as prohibited, the real-
impossible changes into something possible , i.e., into something that cannot be reached, not because of its inherent
impossibility but simply because access to it is hindered by the external barrier of the prohibition.tss!

The Lacanian Feminine is the negativity of subjectivity, but not in the sense of a simple
negation of some masculine positivity. If she were, she would merely be the complement of
Masculinity and the two sexes would together constitute a harmonious whole. The Masculine
claims to have "it," but the Feminine denies that anyone still has "it," while predicting that we
will obtain "it" yet. But such complementarity only exists in our fantasies, in the imaginary.[s!
That is, the Feminine is the "it" which the Masculine claims to have—the paradoxical moment
of sublation which is logically impossible. The Feminine is the negative of the Masculine in the
sense of a denial of the hegemony of the symbolic order and its limits. She is the "not-all"
(pas tout ) in the sense of "not all things are phallic."i¢Z! This is why she cannot be described
in the symbolic or captured in the masculinist fantasies of the imaginary. The Masculine—the
speaking subject—is totally captured in the phallic order of the symbolic. The Fem-
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inine is not. She is, therefore, the possibility of going beyond. The Feminine stands in the
position of the negative subjectivity that is the condition of freedom.

Lacan analyzed ethics in terms of Kant's dictate "You can, because you must."¢8! By this
he seems to have meant that impossibility does not excuse one from one's ethical duty. But
Lacan, like Hegel, went beyond Kant by recognizing that, paradoxically, impossibility creates
the duty. The limit not only defines the ought, but the ought is itself the limit (i.e., the real to
the symbolic).te21

"Man cannot fly" in the real becomes "man shalt not fly" in the symbolic. Mere physical
impossibility becomes in the imaginary the Icarus myth whereby man is punished for daring
to fly, as well as innumerable inspirational fantasy images of angels and other winged beings
that haunt the art and legends of so many cultures. Man must not fly becomes man must fly.
As a result, today we have in fact gone beyond this limit and do fly—but notably not in the
actually impossible (real) way of flapping our arms and flying like birds, but in a uniquely
human way of using the imaginary and symbolic to invent flying machines. That is, flying is
artificial—in the literal sense of "made by art"—and is, therefore, authentic to human nature.

Consequently, Lacan must rewrite the Freudian concept of the superego. The superego,
as every undergraduate thinks she knows, is supposed
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to be the part of our psyche that internalizes the law of prohibition. But paradoxically, it is the
superego, not the id, that constantly tells us "Enjoy!"tZ91 It is our guilty conscience that
constantly harps on us to obey.[Z21 The law of the Father castrates us by forbidding our
enjoyment. The symbolic—law and language—cannot exist without an order outside of the
symbolic that serves as its limit. This is the real and jouissance . It is necessary, therefore, for
the law to establish its own transgression. The only way for the superego to internalize the

law is to force us to transgress the law.[Z2]

We give up this enjoyment to assuage our guilt and expect to be compensated for this loss with the lesser pleasures
allowed by the law—sexual maturity. But we continue to desire enjoyment which requires transgression of the law. The
paradox is, of course, that it is only through the prohibition that we become subjects capable of desire, enjoyment and
sin. Lacanian thought is retrospective. We conclude that the enjoyment of wholeness is forever lost because of our sin,
when, in reality, it is the dream of the not yet.!z2!

Hegel makes this precise point in The Philosophy of Right when he argues that wrong is



not merely implicit in, but required by, the notion of right.[z41
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B—
I've Believed . . . Impossible Things . ..
He's dreaming now," said Tweedledee: "and what do you think he's dreaming about?"

Alice said "Nobody can guess that."

"Why, about you!" Tweedledee exclaimed, clapping his hands triumphantly. "And if he left off dreaming about you,
where do you suppose you'd be?"

"Where I am now, of course," said Alice.

"Not you!" Tweedledee retorted contemptuously. "You'd be nowhere. Why, You're only a sort of thing in his dream!"z3!

In Through the Looking Glass , Alice finds herself trapped in a symbolic order in the form of a
chess game. She is placed in the position of a pawn—woman as commodity passively moved
by others. When she has the conversation with the White Queen quoted throughout this
chapter, Alice, like most empirical women, is still trying to live up to a fantasy of femininity.
Alice insists that she is "real," but Tweedledee is correct in insisting that she is a mere figment
of the sleeping Red King's dream—a fantasy projection in the masculine imaginary.

Through the dialectic we are able to reimagine the impossible as the prohibited, and
therefore as the possible. Hegelian freedom is "the ought": the ethical and logical necessity of
transcending the limit. According to sublative logic, it is always already and not yet. But it is
never now. Alice saw the White Queen's paradox as the impossible and she couldn't believe it.
The White Queen understood that it followed from "living backwards"—the retroactive logic of
the dialectic. We can bear the deprivation of jam today only because of memories of jam
yesterday (the "always already") and the self-confidence that we will win jam tomorrow (the
"not yet"). Of course Alice is only a child; she sees the White Queen as befuddled. But it is
precisely the White Queen's understanding of, and belief in, the impossible that makes her
not just free but sovereign. She is a queen—The Woman who doesn't exist.

Why? What is the "not yet" of the failed encounter experienced in subjectivity and law?
In Lacan, that which is in the real, which is beyond the limit, is feminine subjectivity.
Castration is our imaginary memory of our always already of separation from the Feminine in
the position of Mother-Other, and the hope of obtaining the not yet of the Feminine in the
future.

From the masculine position, the Feminine and the Phallus look as
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though they have always and already been lost in castration. But from the feminine position
we see that the Feminine has only been prohibited and, therefore, is not yet. Being beyond
the limit, the dream of unmediated relationships that is feminine subjectivity is the ought, not
merely an aspirational goal but a logical and ethical dictate. If the Feminine is forbidden, then
she must be possible. But we cannot know whether she is in fact possible until she is
actualized. This means that, paradoxically, for the Masculine to exist it must both repress the
Feminine and call her into being. This is what Lacan means when he says that the superego
both prohibits enjoyment and commands us to enjoy.

Although the Masculine (the law) represses the Feminine as the always already lost of
castration and condemns her to nonexistence, the Masculine simultaneously creates the
possibility of the sublated Feminine as the not yet of freedom. As the Masculine claims to be
the actuality of having the Phallus , it presupposes the Feminine potentiality of being and
enjoying it.

The Feminine as both the always already and the not yet are terrifying as well as
inspiring to the Masculine. Because the Masculine claims to have "it," the formula of
masculinity is "All are subject to the symbolic order (the Phallus )."Z¢! This position is one of
desperate, chronic anxiety which Freud called castration fear. The masculine position like the
male organ seeks to be firm, but is fragile. This is because the simple negation of the



masculine position is "There is one who escapes." It can be falsified by one counterexample.

But the Feminine is not the simple negation of the Masculine. Its formula is "Not all are
subject to the symbolic order (the Phallus )." Although logicians might argue that this is
H‘lathematically equivalent to the sim-

Jacques Lacan, A Love Letter (Une lettre d'dmour) [hereinafter Lacan, Love Letter ], in Jacques Lacan and the école
freudienne, Feminine Sexuality 149, 150 (Juliet Mitchell & Jacqueline Rose eds. & Jacqueline Rose trans., 1982)
[hereinafter Lacan, Feminine Sexuality]. The masculine formula reads "all x are submitted to the function F." The
simple (masculine) negation of this is "there is at least one x which is not submitted to the function F." The feminine
formula reads "not all x are submitted to the function F," which implies the simple negation "there is no x which could
be exempted from the function F." Zizek,™! Tarrying with the Negative, supra note 47, at 56. The function F is, of
course, castration. Id . at 250 n.10.
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ple negation of the Masculine, psychoanalytically they are totally diverse. This is because the
negation of the feminine formula is "No one ever escapes." Consequently, although the
feminine position can never be verified, it can never be falsified. This is, of course, the classic
problem of induction. No matter how much evidence we gather showing that every person
who has ever lived has been subject to the symbolic order, there is always the logical
possibility that the next example will escape. This weakness of the claims of the symbolic
order is the dread of the Masculine and the hope of the Feminine. As a result, the masculine
symbolic order reacts in terror and forbids the Feminine. The anxiety of the Masculine is
desperate because the falsifying datum—the Feminine—is always present. As Zizek!! says,
"the trouble with jouissance is not that it is unattainable, that it always eludes our grasp, but,
rather, that one can never get rid of it . . . ."1ZZ1 Now that she is forbidden, she is not longer
impossible, but possible. And as potential, she seeks to be actualized. As Lacan said, the
Masculine (claims to) exist, but the Feminine insists!

Because the Masculine denies castration, it can never get beyond castration but is frozen
by anxiety, trapped within the symbolic order. The feminine acceptance of castration is the
realization that that which is lost is gone forever but this means that we can mourn its
passing and then can go forward and create something new . The Feminine is the ability to
say goodbye. The Feminine insists that we will never be complete but means that there is
always room to grow . We will always desire because we will never be fulfilled. This is the
criterion of freedom and creativity. The Masculine is the fantasy of present wholeness which is
necessary for us to act and speak now. The Feminine, as the inevitable realization that this
position is a lie, threatens to also freeze us into impotence as we mourn for a wholeness lost
in the past. But the Feminine is also the position that the Masculine is a lie also in the sense
that castration is a lie. The reason that we are not whole now is not that we were once whole
in the past. The real seems unattainable because we experience it as though it preceded the
imaginary and the real. But the truth is that the real was only created instantaneously with
the imaginary and the symbolic. The three orders are mutually constituting. As a
consequence, it is only the sense of loss of wholeness that we call castration which enables us
even to imagine what wholeness might be. The Feminine, therefore, is the dream of a future
wholeness.

As I have emphasized throughout this book, Lacan is notorious for
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insisting that the Masculine is the position of subjectivity. But Lacan is much too subtle, and
subversive, to be taken at his literal word. Lacan reveals his method in one of his most
influential works, his Seminar on Edgar Allan Poe's The Purloined Letter .'”8! As is well known,
in this story the blackmailing minister succeeds in hiding the eponymous letter from the police
by altering its appearance and then displaying it in full sight, in the most obvious place—
sticking out of a letter folder hanging from the fireplace mantle in the minister's office. By
retelling this story, Lacan is also revealing that he has a secret, disguised but hidden in full
sight. Indeed, he gives a further, explicit clue. According to Lacan, Poe's protagonist, Dupin,
succeeds in finding the letter by imagining the room as an enormous woman, awaiting his
embrace.[Z!

How precisely does Lacan describe his "masculine" subject? "He" is split, "he" has a
space within, a space that permits intersubjectivity, love, and creation of the new. The
metaphor of the cloven, receptive, and fertile body is so obvious that we refuse to see it, so
that we insist the answer does not exist. The subject js The Woman (i.e., the Feminine)—the
radical negativity that is the capacity for human freedom.g



And so, Alice eventually gives way to her desire and goes beyond the limit to achieve a
radical feminine subjectivity. At the end of Through the Looking Glass she achieves the
impossible of both being and having the Phallic Mother. She reaches the end of the
chessboard, is "queened," takes the Red Queen, and wins the chess game. At this moment,
just as Lacan predicted, the fantasy comes to an end. Alice transcends the symbolic and
enters the real.

C—
The Necessary Loss of Virginity

Property reflects separation. But to love, we must first be separate people who can desire and
cherish the feminine hope of reunion. The psychoanalytic function we call the Feminine cannot
be filled by the passive, silent object of desire of which Hegel and Lacan speak. To actu-
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alize human freedom, empirical woman must actualize her potential freedom and become an
active mediatrix who sets the chain of desire and intersubjectivity in motion.

We must envision a feminine integrity that is not solely dependent for its recognition on
the Masculine. The Feminine insists that we are not totally captured by the symbolic order. No
doubt, submission to the regime of market exchange is related to the commodification of
women in some deep and fundamental way. Nevertheless, the Radinian person who chastely
tries to protect the integrity of her personhood from commaodification by preserving her virgin
property from market intercourse immures herself beyond the reach of community. By
seeking to protect herself from the alienation and loneliness of commodification, she instead
separates herself. Trying to avoid objectification, she so identifies herself with her objects that
she re-creates herself in the image of the traditional masculine fantasy of woman as passive
object who does not actively engage in society as a subject.

The ancient image of the Great Goddess is reduced to the Christian image of Mary—a
mediatrix to be sure, but forever Virgin, stripped of her godhood, and dependent on the
divinity of her Son. One of Mary's most evocative titles is "Alone of All Her Sex."81 This
explicitly reflects the fact that by virtue of her great privilege of having been immaculately
conceived she escaped the disjunction of body and soul, the pains of sexual desire, and the
indignity of violation suffered by other women. But we can now understand the double
meaning which makes this title so resonant. Such a perfect virgin is so sadly alone.

Lacan was finally able to answer the question that so perplexed Freud: "Was will das
Weib? (What does woman want?)"821 She just wants .13 When we stand in the feminine
position, we experience ourselves as wanting in both senses of the term. Moreover, in our
masculine aspect we live in despair and terror of the castration we secretly know has always
already occurred. Women are left wanting because it is men who are wanting the thing we all
want. Men need to insist that they have the Phallus , not despite their castration but just
because of their castration.!®

Hegelian theory can enrich feminist legal theory because it insists
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that society can never meet the minimum demands of right until every person—including
women acting proudly as women and not as the reflected image of masculine fantasy—are
recognized as full subjects whose recognition is worthy of desire. Lacanian theory can enrich
feminist property theory by reminding us that the Feminine cannot avoid, but is dependent
on, the symbolic regime of exchange that creates subjectivity. Rather than fearfully avoiding
the market because it can lead to objectification that threatens the self, or grudgingly
accepting limited market relations as a necessary evil, feminist theory needs to recognize that
subjectivity and community—love, dignity, and justice—require the person to risk her very
self in order to see herself reflected in the eyes of the Other.

Nevertheless, Hegelian theory insists that the very logic of property means that there
must be some minimal objects of property that cannot rightfully be alienated in the market.
Lacanian theory insists that the Feminine can never be reduced to the role imposed on her by
the symbolic regime—feminine jouissance remains uncaptured. There must, therefore, be a
place in our law for object relations, the feminine position, that are not subjected to the
Phallic order of the market. But this does not require a disparagement of the market and



traditional property, for even to analyze these object relations in terms of "property" is to
subject them to the order of the market. Rather, we must consider the development of an
alternate regime that would neither negate nor complement but would supplement the law of
property—perhaps a jurisprudence of expanded bodily integrity. The Lacanian Feminine must,
however, resist the imaginary temptations of the masculine fantasy of Aphrodite who had a
lover every night but awoke a virgin every morning.&l

The Feminine of sublation cannot be a return to the original unity of the lost Feminine.
The price of marriage is the bleeding hymen. This is because the primordial Feminine never in
fact preexisted its loss. Rather, she is retroactively posited as that which must have been lost
in the real when the symbolic order was established. As reflected in so many traditional
marriage customs, the bride's virginity is only established the
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morning after by the stain of its loss on the marriage bed sheets.

Sublation is not a simple restoration. "[H]armony is restored, but this 'new harmony' has
nothing whatsoever to do with the restitution of the lost original harmony—in the new
harmony, the loss of the original harmony is consummated ."2€1 Once virginity is lost, it can
never be restored, only mourned. But now that we have tasted the autonomy of subjectivity
and glimpsed the possibility of freedom, we should not long to return to the unconscious
organic unity of the lost Feminine. Rather, we seek a chosen, conscious moment of unity
between free individuals.’®21 And so, we must seek not restoration but transfiguration. The
sublated Feminine must cast off her Vestal livery and cherish the scar of her defloration as a
remainder and reminder of that which must be sacrificed for love.28]

The Greek myth of Persephone illustrates the Lacanian Feminine. It often seems
paradoxical to us moderns that she was both the goddess of spring and the queen of the
dead.!™®! From a Lacanian perspective, however, these two roles necessarily and inevitably go
together. They are feminine enjoyment as not yet, and always already gone.

Once Persephone was called "Core," which is not a name but merely
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the generic term for "maiden."2?! She was the virgin daughter of Demeter, the goddess of the
harvest. Demeter is the Phallic Mother as ripeness or completion. Hades, the lord of the dead,
abducted and raped Core so that she would rule beside him on his infernal throne. Demeter
refused to allow anything to grow until her Core was returned to her. In light of this threat,
Zeus was forced to intervene and ordered Hades to return Core.

This was impossible. Core had eaten of the food of the dead. She was no longer a core .
The moment she was recalled to life in the world, she was immediately dying and leaving her
mother's embrace to return to Hades. Her rapist husband tried to hold her in his icy grasp,
but she was always slipping away to return to life and the warmth of her mother's arms. Like
the Hegelian subject she was now both blessed and damned to divinity.

But she used this pain to buy herself an inestimable present—subjectivity. Before her
violation (or what Lacan would call castration) she had her virgin integrity and was as one
with the Phallic Mother in the perfect harmony of immediate relationship. But this meant that
she had no separate existence and did not even have a name. Like the imaginary femininity
posited by different-voice feminism, as Core, she never fully separated from her mother. Now
she is Persephone, an individual speaking person. She is no longer overshadowed by her
mother, nor is she passively raped by her husband. Indeed, she is a queen, but by necessity a
queen of death. Her perfection is the fleeting momentary enjoyment or ripeness—union with
her Phallic Mother. But the moment she merges back with Mother-ripeness, she no longer
exists because she once again loses her personality. She is, therefore, even more dead when
she is with the goddess of life who wishes to subsume her than she is in the land of the dead,
where she is merely imprisoned and can dream of escape. Neither Demeter nor Hades
succeeds in embracing her, but they now worship her simultaneously as both the goddess of
spring—the future ripeness which is promised—and death—the past ripeness which is
mourned.

Death seeks life, and life seeks death in the eternal, iterative sterility of the fort-da
game. Hades, the god of death, experiences his desire for Persephone in the masculine form
of Eros . He seeks to cure his castration in the imaginary by finding a perfect mate who will
make him whole by perfectly filling his hole. Demeter, the goddess of life, experiences her
desire for Persephone in the feminine form of Thanatos (the death wish).
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She seeks to retreat back to a time before her violation in the real by merging with
Persephone into an undifferentiated, impersonal integrity—turning Persephone back into Core.
From the standpoint of Demeter and Hades, Persephone is like Eurydice, the Feminine twice
lost. But from Persephone's own impossible position, she is feminine subjectivity finally found.
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Epilogue:
Vesta, the Phallic Woman

The Vestal, like the shaman, was sexually ambiguous. She dressed as half bride, half wife.
She was a consecrated virgin, married to the state, who ensured fertility. She was a woman
with the legal status of a man. The Vestal was considered capable of mediating between the
human and the divine precisely because she was poised in transition between all permissible
social roles—she was simultaneously maiden, wife, and man, sterile and fertile, virgin and
phallic.t

Abduction is a mediation between imagination and speech. The imaginative thinker
must, therefore, be ambiguously positioned between the permissible psychic roles of
masculine speaker and feminine jouissant . "He" becomes an imaginative thinker only if "she"
is captured by imagination. The initiate became a Vestal only through captio . Perhaps
abduction is described in the language of sexual relations because it is a sexual relation. Is it
marriage as well as rape?

The great goddess Vesta was the epitome of the Phallic Mother: she was the most
virginal and sterile of all Olympians but was addressed as
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Mother and granted fertility. Mythographers tell us that Vesta had no myths other than her
identification as the oldest Olympian entitled to priority in reverence and sacrifice over all
other gods.!2! Unlike the other classical divinities, Vesta was rarely directly depicted; instead
she was symbolized by her flame, the fire stick, and a ritual phallus.®! The myths of her
priestesses were limited to accounts of their miraculous impregnation by a phallus which
would appear within the flame that was the manifestation of the goddess.

But was Vesta, like the Lacanian Woman, really so beyond language that she could not
even be spoken of? Our knowledge of Roman religion comes entirely from Roman men—
Roman women did not write and Roman men did not know Roman women's rites. What we do
know is that Roman women worshiped mysterious silent goddesses who were hidden from
men. The Vestals officiated at the most important religious holiday in the Roman calendar: a
festival that was so mysteriously feminine that no man, male animal, or even male image
could be present—a festival in honor of a deity that was so powerfully feminine that men were
not even told her name but referred to her only as the "good goddess."#! But was
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she also nameless to women? Did they know the "good goddess" as Vesta, or by some other
name?!8! Was she really mythless, or did the Vestals make their enjoyment eloquent and sing
her exploits in their seraglio?

And so let us remember that even though those of us who are positioned as women
might speak in the masculine voice when we practice law, this position might also give us
different access to the unconscious. Lacan wanted us to believe that this different access,
enjoyment , is necessarily silent. But Lacan's point is not that the Feminine does not or cannot
speak but that the legal community of fathers cannot allow themselves to listen because
masculine subjectivity is created by the insistence that the Woman does not exist. Because
the possibility of the Feminine is created by her prohibition, the tighter the Masculine clasps
his hands over his ears, the louder the feminine voice.



Lacan insists that she was silent all along. Yet this may only mean that she has not yet
spoken or that we have not yet listened.

As feminists we must strive to rewrite the Feminine—or write her for the first time. We
must emphasize that the myth of castration is imaginary . It is a myth both in the negative
sense of delusion and in the affirmative sense of a story we tell to give meaning to our lives.
Unmediated relations with others cannot be a forever lost and infantile state which we can
only mourn precisely because this state never existed. We did not even become individuals
with the potential for relationship until the moment of mediation. In Hegelian terms, to return
to our unmediated state is to regress to the lonely abstraction of free will. To eliminate
contradiction is to eliminate movement and growth—the desire to achieve the union with the
lost primeval Feminine in the real is Thanatos . Yet to stay at the level of simple mediated
relationships identified by psychoanalytic theory is to remain at the inadequate,
unsatisfactory, and "cold-hearted" level of abstract right. The Feminine as unmediated
relation is, therefore, a desire, a dream, and an inspiration. The Feminine will never be re
covered because she has not yet come into existence. She will be a creation, like the subject.

— 338 —

At this point perhaps all we can say is that abductions from the male position are not
unique or inevitable. But will we ever be able to make our jouissance eloquent? Will there
ever be a moment when we unbind the virgo and loosen her gag so that she can cease to be
fasces, virgin, matron, or man, and speak as Amata —the Feminine beloved and violated, yet
unconquered?
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