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Introduction 

A lot has been written about the theory of property. Property has 
been and remains one of the bedrock subjects of social science theor-
izing. In its rights form (the idea that property is a bundle of rights1) 
property continues to be a key target for philosophical analysis. While 
the literature on property is vast, relatively little of it has explicitly 
dealt with intellectual property. It may be that the assumption has 
been that any general theory of property illuminates all property 
forms, including intellectual property. Perhaps this assumption is 
correct and perhaps not. Like other property rights, intellectual prop-
erty rights are relations between individuals. Unlike real property 
law, intellectual property law posits rights in abstract objects. An 
algorithm and the formulae for penicillin and its derivatives are 
examples of abstract objects. Many people need, use and depend on 
such objects. Many of the relationships of interdependence that char-
acterize social life and work in modern 'on-line' societies are linked 
to such objects. A property form that allows private hands to capture 
important abstract objects creates, amongst other things, many per-
son-dependent relationships in a society. It swells the growth of pri-
vate power. The negative liberty of individuals, the right not to be 
interfered with, faces greater dangers. There is a lot at stake when 
property extends its reach to abstract objects. For these reasons at 
least it seems worth asking whether we can accommodate intellec-
tual property within one or more of the existing general accounts of 
property or whether we should develop a distinctive theory of intel-
lectual property. 

This book represents the beginnings of an answer to this question. 
It takes the writings of three important thinkers on property, Locke, 
Hegel and Marx, and concludes, not surprisingly, that these writings 
kelp us to understand a great deal about the phenomenon of intellec-
tual property. No comprehensive theory of intellectual property is 
proposed here. Instead the final chapter argues that a philosophical 
attitude of instrumentalism should be our guide in constructing inter-

1 
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disciplinary approaches and theories of intellectual property. Amongst 
other things, this means that in the case of intellectual property the 
language of privilege should replace the existing language of prop-
erty rights. Privilege-bearing duties, the final chapter argues, should 
form the core of intellectual property theory. 

Some Distinctions 

Theorizing within the liberal tradition about property has usually 
taken the form of theorizing about property rights. This treatment of 
property as a species of rights has, predictably, resulted in a consid-
erable cross-pollination between general rights theory and property 
theory. It has led to questions like: are all rights property rights?2 

There are some distinctions which inquiries within rights based prop-
erty theory typically use to demarcate their scope and subject matter. 
The classifying distinctions are those between the ontological, 
linguistic, analytical (or conceptual) and normative. We need quickly 
to say something about where the present work stands in relation to 
these distinctions. But first a word about the distinctions themselves. 

Ontological analyses focus on the question of whether rights exist 
and, if so, in what way. The debate over the existence of natural 
rights or natural rights of property is an example of an ontological 
issue. Linguistic approaches try to settle the meaning of property or 
right by reference to the meanings and distinctions to be found in 
ordinary language use.3 It is hard to distinguish between linguistic 
and analytical approaches in a short space.4 Very roughly, we might 
say that analytical approaches do not confine themselves to ordinary 
language as a resource but propose and construct, under the re-
straints of reason and established deductive techniques, various 
stipulative distinctions and models of the concepts under scrutiny. 
Analytical approaches tend to focus on the logical qualities of con-
cepts like property and right. They strive through the process of 
definition and conceptual analysis for a better model, or structural 
and relational understanding of a concept. Working analytically, phil-
osophers ask questions such as who can have rights and under what 
conditions? They draw distinctions between, for example, what it is 
to have a right and what rights we ought to recognize. An example of 
a very influential analytical approach in the rights and property area 
is Hohfeld's model of rights as a set of jural correlatives, 
contradictories and contradictories of correlatives that is, between 
interdefinable concepts such as right, duty, privilege and no-right.5 

(We will discuss the scheme and its implications for intellectual prop-
erty in Chapter 7.) Finally, normative approaches in property and 
rights theory bring into play values in one way or another so as to 



reach ought conclusions of some kind. They concern themselves with 
either prescription or justification. Rules of conduct are proposed or 
defended. 

Much of normative property theory has examined the justifiability 
of the right of private property.6 The preoccupation with this particu-
lar enterprise is not just modern. Like most philosophical questions, 
it has a history. The continuing interest in private property stems 
from an inquiry that mattered to those working in the natural law 
tradition. It consisted of the search for the origin and foundation of 
the right of property. 

For natural law theorists, an investigation into the origins of prop-
erty could have threatened the legitimacy of all established indi-
vidual property holdings. That such a revolutionary conclusion might 
have been possible came from taking the existence of God and the 
contents of the Bible seriously. Blackstone in his Commentaries nicely 
captures the nature of the problem. He points out that, strictly speak-
ing, 'there is no foundation in nature or in natural law, why a set of 
words upon parchment should convey the dominion of land'.7 In the 
Christian God-centred universe this problem was especially worry-
ing because there was no doubt that God had given the earth to its 
inhabitants in common. How then could one justify the 'sole and 
despotic dominion' which individual proprietors in the world had 
come to exercise over its contents?8 Actually, Blackstone does not use 
the word 'justify'. Rather, he assumes that private ownership, which 
is widespread and widely accepted by the general populace, is some-
thing that requires explanation. Private property is a phenomenon 
that law, operating as a rational science, must explain. 

The importance of this explanatory mode of analysis in the natural 
law theories of property can be seen in Grotius' discussion of prop-
erty. For Grotius, one of the causes of war is injury to those things 
which belong to us.9 This leads him to investigate the conditions 
under which something can be said to belong to somebody, which in 
turn leads him to state that 'it will be necessary to know the origin of 
proprietorship'.10 The knowledge which Grotius has in mind is his-
torical knowledge. Drawing on 'sacred history', poets and philos-
ophers, he proceeds to give a description of the way private owner-
ship evolved out of the world which God had given to men in com-
mon.11 This historical investigation establishes certain fundamental 
principles. These are used by Grotius to generate specific prescrip-
tive conclusions (rights to the sea, the rights of refugees and so on). 
At least in Grotius the natural law theory of property has both ex-
planatory and justificatory aims. 

Over time, the emphasis on providing an explanation from factual 
axioms for the origin of the right of private property has, within the 
context of first order ethical theorizing, faded. The interest in provid-



ing a justification for the right of private property - in offering an 
account of the legitimacy of acquiring property - has remained strong. 
The task of explaining the origin of property rights seems to have 
become the province of the empirical sciences such as psychology, 
sociology and economics.12 

With this brief sketch of some of property theory's fundamental 
distinctions in place, we can now set out the way in which this book 
develops its analysis of intellectual property. The analytical parts of 
the present work rest on some assumptions. Two crucial ones need to 
be specified at the outset. First, analytical property theory takes prop-
erty in its rights form as the object of conceptual analysis. The object 
of clarification is the right of property (sometimes used interchange-
ably with the right of ownership). Following Hohfeld, we shall not 
treat rights as a base term, but as a generic term which can be decom-
posed into a series of more fundamental categories. Rights, including 
property rights, have a logical architecture. This logical architecture 
takes the form of a deontic logic.13 There is more than one deontic 
logic to choose from in specifying an architecture for property rights.14 

Within property theory, Hohfeld's system is usually chosen to do the 
job.15 This fashion is followed here. 

The view that property is a thing is nowadays seen as quaint and 
false, or at least not helpful. Property is thought to be a rights rela-
tion between one person and another (that is, a single-place relation) 
or between one person and many others (a many-place relation).16 

Property is a contest for the control of objects that people need or 
want and sometimes upon which their very survival, either indi-
vidually or as a group, depends. As Honore reminds us, 'the idiom 
which directly couples the owner with the thing owned is far from 
pointless; where the right to exclude others exists, there is indeed 
(legally) a very special relation between the holder of the right and 
the thing'.17 

Without further argument, our second assumption is that property 
rights entail relations between two people and between a person and 
an object. In the case of intellectual property law, the objects in ques-
tion are abstract objects. As it happens, abstract objects do not exist, 
or so we claim. Abstract objects In intellectual property law take the 
form of a convenient legal fiction. The argument for this is to be 
found in Chapters 2 and 7. The psychological operation of this fiction 
is probably best explained in terms of a theory of performative utter-
ances, but this is not a matter we pursue here.18 

Many texts on intellectual property law begin by saying some-
thing about the definition of intellectual property.19 Definitions can 
proceed by extension or intension. An extensional definition of intel-
lectual property would list certain traditional core areas of intellec-
tual property: copyright, patents, trademarks, designs, protection 



against unfair competition and the protection of trade secrets. (A 
brief explanatory note of these areas is contained in the last section of 
this introduction.) Over time new subject areas have appeared on 
this list. Protection for integrated circuits and plant varieties are two 
examples.20 Intensional definitions of intellectual property are harder 
to formulate.21 We shall say that intellectual property rights are rule-
governed privileges that regulate the ownership and exploitation of 
abstract objects in many fields of human activity. This definition is 
more a conceptual conclusion. It rests on a particular theoretical view 
of intellectual property that is presented in the following chapters. 

The normative conclusion to which the argument in this book 
leads is that intellectual property rights are liberty-intruding privi-
leges of a special kind. It is argued that they promote factionalism 
and dangerous levels of private power. From the point of view of 
distributive justice, their scope should be limited. The way to think 
about such rights is through the lenses of a naturalistic empiricism. 
The arguments for these claims are to be found in Chapters 6, 7, 8 
and 9. There is in this book no attempt to search for a new justifica-
tion for private property. As Epstein observes, the 'desirability of 
private property has been endlessly debated across the disciplines'.22 

There is no shortage of coherent philosophical proposals in favour of 
private property. There may be, as Becker has recently suggested, too 
many.23 Perhaps, as Becker hints, we should be more concerned with 
the empirically determinable consequences of private property in 
various areas of social life than with multiplying the available number 
of moral justifications for private property There are strong reasons 
for supporting private property rights, but we should do so in a 
contingent, consequentially minded way. If it turns out that intellec-
tual property rights, a species of private property rights, stimulate 
patterns of organization and practices that threaten negative liberty 
there is a case for severely limiting the scope of these rights, or 
eliminating some of them altogether. This book provides reasons for 
thinking that intellectual property rights pose this threat. Ultimately, 
however, this is not a matter that can be decided on the basis of a 
priori justifications of private property. The approach we have in 
mind is guided by a philosophically defensible view of the role of 
property in social life and democratic culture. Our suggestion in this 
regard comes in the form of an instrumentalism that subscribes to a 
principle of humanism. 

Economic Theory 

Intellectual property rights are intimately related to markets. They 
play a crucial role in constituting markets in information. Economic 



theory is too important a resource to ignore in a philosophical treat-
ment of intellectual property. It is also too big a resource to cover in 
one work. Economics is a discipline which is rich in approaches. 
There is nothing narrow about its scope. For instance, the new econ-
omic history exemplified by the work of Douglass North is a stern 
critic of neoclassical approaches.24 Information economics seems to 
play the role of the dangerous supplement to the neoclassical para-
digm.25 Institutional economics recognizes that power is a more com-
plex notion than just market power.2® Public choice theory has proved 
to be a fruitful venture, at least in the eyes of its exponents, into 
political theory.27 The Chicago School continues to generate import-
ant and provocative theses about the nature of law.2® There is also an 
important body of empirical work, much of which happens to be on 
the patent system.29 

There is a lot therefore for the non-economic theorist of property to 
draw on. Given that this book is about the philosophy of intellectual 
property rather than its economics, it has been necessary to be selec-
tive. 

Given the overtly economic character of much intellectual prop-
erty legislation, one possibility worth investigating is that economic 
theory of one kind or another provides a justification for the enact-
ment of intellectual property rights. Of course, these rights are very 
different from each other in terms of legal detail and character. A 
patent monopoly gives the owner rights against the independent 
discoverer of the same invention, while copyright offers rights against 
copying but does not prohibit the independent creation of the same 
work. Despite important differences like these, intellectual property 
rights share a fundamental character - they are rights in abstract 
objects. This similarity allows the economist and the philosopher to 
ask the same question, what are the justifications for creating prop-
erty rights in abstract objects? 

The economist coming to this question starts with some funda-
mental intuitions or, if you like, a metaphysic of human nature. 
People respond positively to incentives and rewards. If there is to be 
individual profit in the creation of these objects then they have to be 
locked up in some way, at least temporarily. This leads the economist 
to consider the possibility that property rights might be the best way 
in which to ensure that individuals devote sufficient resources to the 
creation of abstract objects. Here we have in outline an economic 
argument that provides a reason for the creation of intellectual prop-
erty rights. We examine it in Chapter 6. 

Economists, like social and political theorists, are interested in 
power. Very often they are most concerned with market power: in a 
nutshell, the capacity to price above marginal cost. Within institu-
tional economics, power seems to be more broadly conceived of as 



something that shapes and creates markets rather than just some-
thing that is delivered through the pricing mechanism, In Chapter 7 
we draw on the work of one classical institutional theorist, Veblen, in 
order to develop an analysis of the links between intellectual prop-
erty and power. 

Economists are also interested in logical relations, formal proper-
ties and deductive truths. The justificatory economic argument for 
intellectual property which we have just sketched is an example of a 
deductive or analytical argument. One can go further and construct 
formal models of intellectual property protection which explain how 
these rights promote overall welfare gains.30 While formalization can 
deliver interesting analytical truths, statistical quantification and/or 
empirical work are required to confirm truths about the world. There 
is a hard-edged empirical side to economics by which the normative 
output of its formal theorizing must live or die. It is possible to 
develop an a priori economic argument for having intellectual prop-
erty rights. But that is not an end of the matter. Economic judgement 
on intellectual property rights ultimately has to be based on the 
outcome of a cost-benefit calculation. Take a simple example. Imag-
ine, which is the case in many jurisdictions, that design law does not 
extend to the protection of spare parts for motor vehicles.31 An econ-
omist hired by the motor vehicle manufacturer's association devel-
ops a model which shows that there would be a net gain to design 
innovation if design protection were extended to spare parts. The 
same economist now tests some of the assumptions of the model. He 
finds that certain key ones are wrong. In particular, he finds that 
what motivates manufacturers to continue to invest in design is mar-
ket pressures rather than the given level of design protection. Fur-
thermore, the actual level of design investment represents a small 
part of car manufacturers' costs, less than one per cent, in fact. This 
means, that the cost effect which free-riders generate in terms of a 
loss in design activity is very small. It turns out that there are no real 
efficiency gains to be had from extending design protection.32 The 
motor vehicle manufacturers leave disappointed, muttering some-
thing about getting a lawyer to do a 'proper job'. 

There are many other illustrations of this cost-benefit approach in 
intellectual property. The debate over the optimal length of the pa-
tent term is one.33 Probably, the greatest service that economics can 
perform in the area of intellectual property is to track empirically the 
consequences of various intellectual property arrangements. The 
instrumentalism we propose in the final chapter relies heavily on 
such an economic contribution. Without the cost-benefit approach 
intellectual property would remain an opaque institution. Amongst 
Other things, we would not know who the real winners and losers 
are when states, legislatures and judges shift the boundaries of ab-



stract objects and draw new enclosure lines in the intellectual com-
mons. 

Overview of the Chapters 

We begin with a very compressed treatment of the history of abstract 
objects in intellectual property law. The purpose is to show how Eng-
lish law came to invent the category of the abstract object or, in law-
yer's language, incorporeal rights. The source of this invention is Ro-
man law. Chapter 2 also deals with those justifications for intellectual 
property that are to be found in common law judicial discussions. The 
common law had to deal with the question of justification for copy-
right and patents because, especially in their pre-statutory form, they 
cut across a fundamental principle of the common law: the right of 
subjects to trade or, more accurately, the right to enter the market-
place of trades. The conceptual apparatus for dealing with this prob-
lem was provided by the natural law tradition. It was within this 
tradition that contrasting justificatory approaches were worked out. 

One member of that tradition was John Locke. The first half of 
Chapter 3 is devoted to an exposition of two very different interpre-
tations of Locke's writing on property. These interpretations are used 
to establish that so-called Lockean labour theories of property de-
pend more for their plausibility on a concept of community than on 
labour. We claim that labour is too indeterminate a basis upon which 
to build a strong justificatory theory of intellectual property. The real 
relevance of Locke to intellectual property lies in the link he and 
other natural law thinkers made between property and the idea of 
positive and negative community, that is between a community in 
which the commons is owned by all and a community in which the 
commons is open to ownership by all. The second half of the chapter 
explores the connections between community, the intellectual com-
mons and intellectual property. 

Unlike Locke, Hegel is not concerned to know just the origins of 
property but also its evolutionary fate within the context of a social 
system. Property for Hegel is in the first instance a fundamental 
mechanism of survival for individuals. But it also has the potential to 
rupture community in various ways. Intellectual property particu-
larly poses dangers of this kind. 

Marx, more than Hegel, offers an explanatory perspective on prop-
erty forms. Chapter 5 argues that his theory of class will not help us 
to understand much about intellectual property, but that his analysis 
of the competitive pressures facing individual capitalists will. Marx's 
obsession with the materiality of production leads him to ignore the 
importance of the abstract object to capitalism's processes of com-



modity accumulation. But his recognition of the importance of crea-
tive labour to capitalism's survival, combined with his understand-
ing of capitalists as the individual subjects of the competition, allows 
us, we argue, to identify clearly the tasks of intellectual property. 

Chapter 6 carries a serious charge against economists: they do not 
take the self-interested behaviour of individuals seriously enough -
at least not when it comes to intellectual property. As a result the 
real-world costs of intellectual property are likely to be much higher 
than might be first thought. The source of these costs lies in the 
preventive strategies adopted by opportunistic actors in the market-
place. Intellectual property rights are a source of these strategies. 
Intellectual property more than other property forms leads to the 
problem of factions. 

Implicit in Chapter 6 is the connection between intellectual prop-
erty and power. The nature of this connection is analysed in Chapter 
7. Property, we claim, is a sovereignty mechanism and in the case of 
intellectual property it has sovereignty effects. This chapter offers a 
more detailed analysis of the nature of the abstract object than is 
given in Chapter 2. Abstract objects are an important kind of capital. 
They also create 'person dependency' relationships. In doing so they 
make feasible certain kinds of coercion claims. 

Abstract objects are a primary good. We should think about their 
distribution normatively. Chapter 8 asks how intellectual property 
rights fare under Rawls' theory of justice. The final chapter argues 
that proprietarianism is a creed that has come to dominate the evolu-
tion of intellectual property law. The chapter proposes a replacement 
for proprietarianism: instrumentalism. Instrumentalism conceives of 
intellectual property rights as a distinct kind of liberty-intruding 
privilege. Under the influence of proprietarianism, these privileges 
come to pose grave threats for negative liberty. The instrumentalism 
which is presented takes the form of a naturalistic empiricism that is 
guided by a principle of humanism. 

A Note on the Subject Areas of Intellectual Property 

For readers who are not familiar with the traditional core areas of 
intellectual property, an oversimplified description follows. These 
areas are usually governed by statute. While the content of these 
statutes is a matter of national policy, increasingly international con-
ventions prescribe minimum standards of protection for intellectual 
property. Typically, intellectual property statutes create rights of per-
sonal property in the relevant subject matter. This means, for exam-
ple, that a patent may be assigned or licensed. Some rights, such as 
patent rights, are of limited duration; other rights, trademarks being 



an example, are not. Copyright deals with the rights of authors in 
traditional cultural works like literary and artistic works. Examples 
of the rights that authors gain are the right to reproduce the work 
and the right to perform the work in public. Copyright protection 
has been progressively extended through an expansion of traditional 
rights (for example, computer software is protected as a literary work) 
and to new subject areas (for example, sound recordings and films). 

Patent statutes protect inventions. Protection is conditional upon 
satisfying various criteria of which novelty and inventiveness are 
two important examples. Design deals with the appearance of ar-
ticles in the industrial sphere. (The appearance of a toilet bowl can be 
the subject of design registration. The shape of a statue is a matter of 
copyright protection.) Trademarks protect signs that traders use to 
distinguish their goods or services from those of other traders. 'Signs' 
now has a broad meaning: it includes smells and sounds. 

Unfair competition is a nebulous area. Article 10 bis of the Paris 
Convention For The Protection of Industrial Property (1883) as re-
vised says that any act of competition contrary to honest practices in 
industrial or commercial matters constitutes an act of unfair compe-
tition. More than most areas of intellectual property, the law relating 
to unfair competition has evolved in very different directions in vari-
ous countries. 

Trade secret law provides protection for commercially valuable 
technical information which a person has chosen not to disclose. The 
same abstract object may be protected under more than one head of 
intellectual property protection. Algorithms are potentially protectable 
under patent, copyright and trade secret law. A sign may be a trade 
mark and an artistic work. The choice of protection for an object is a 
matter of business strategy. Each regime has different disadvantages 
and advantages. A product which is easy to reverse engineer (a ma-
chine, for example) is better protected by patent than by trade secret 
law since the latter does not offer rights against the independent 
originator. One problem with patent protection is that it is of limited 
duration. If the product is not easily reverse engineered (the recipe 
for Coca Cola, it is said, falls into this category) it is better to rely on 
trade secret protection because, provided certain conditions are satis-
fied, such protection is not limited by time. 
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Justifying Intellectual 
Property: Back to the 
Beginning 

Why History? 

History matters to philosophy. It would be nice if it did not, since 
this would simplify the task of philosophical analysis. There are at 
least three reasons why some history needs to be introduced to an 
analysis of intellectual property. Some philosophical frameworks, 
which might be chosen to do the job of analysis, necessarily draw on 
history. Applying Marx's theory of historical materialism (with some 
mechanical simplicity) one might claim that intellectual property is a 
superstructural phenomenon corresponding to the industrial (or per-
haps post-industrial) phase of development of capitalist societies.1 

Such an explanation could only be made plausible by historical evi-
dence. 

History also matters to an economic or consequentialist analysis of 
intellectual property. These kinds of approaches would justify the 
creation of intellectual property rights on the basis that such rights 
helped to fulfil, for example, some stipulated goal, such as welfare, 
economic growth, cultural protection, reward for creativity and so 
on. For such approaches the real data of history would be a preferred 
source for understanding the effects of intellectual property rather 
than a priori theory. Finally, a historical perspective can, for the kinds 
of reasons which Quentin Skinner gives in relation to political phil-
osophy, deepen our understanding of the philosophical dimensions 
of intellectual property.2 Skinner's methodplogical argument is that 
the present meaning of the central concepts of political philosophy 
can only be understood through a linguistic analysis that tracks these 
concepts through their respective historical time lines and uncovers 
both the social context of their users and the matrix of assumptions 
surrounding their use. The kind of combined philosophical, histori-
cal and linguistic game analysis that Skinner has in mind has yet to 
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be undertaken in the context of intellectual property. It is not under-
taken here. This is clearly a task for specialists. But Skinner's general 
methodological claim provides another reason why a philosophy of 
intellectual property cannot turn its back on history. 

Having built a case for a philosophy of intellectual property need-
ing at least some history, we must now circumscribe our use of the 
historical materials for present purposes. Clearly, the national history 
of any one intellectual property regime such as copyright or the 
patent system could be the subject of a separate work. Even if one 
confines the historical investigation to enacted law and judge-made 
law in Europe, there is a sheer bulk of historical material going back 
centuries, 'Intellectual property' is a twentieth-century generic term 
used to refer to a group of legal regimes which began their existence 
independently of each other and at different times in different places.3 

England, for example, is often given the credit for having the first 
copyright statute, the Act of Anne of 1709. The Venetians are thought 
to have had the first patent statute.4 And in any case the history of 
intellectual property law does not begin with statute. Copyright and 
patents in England evolved out of a complex system of prerogative, 
privilege and monopoly. Similarly, in many European countries, in-
cluding Russia, there was a complex system of royal decrees and 
privileges that regulated the industrial arts.5 

Two tasks govern the selection of historical materials in this chap-
ter. The first relates to the legal categorization of intellectual prop-
erty. One possibility is that we may gain some philosophical insight 
into intellectual property from the way in which English property 
law classified intellectual property. The law's own internal taxonomic 
structures may help us to understand the character of intellectual 
property rights, especially if this legal character is itself based on 
some pre-existing philosophical idea or influence. This possibility 
should not be discounted. The legal classification of intellectual prop-
erty as incorporeal rights, we shall see, leads straight into the philo-
sophical notion of abstract objects. The fusion of this notion with the 
property concept becomes important to the argument, given in Chap-
ter 7, that the basis of power in modern economic systems lies in the 
control of abstract objects. 

The second use we make of the legal historical materials is to 
examine the justifications to be found within early English law for 
copyright and patents. Naturally, the philosopher is not confined to 
these justifications. This material is used to support the proposition 
that early justificatory approaches to intellectual property were dis-
tinctly instrumental. The final chapter of the present volume sees 
more use being made of this historical material to mount a normative 
argument to the effect that an instrumental attitude should inform 
theory development within intellectual property. 



Before commencing there are some more general observations to 
be made about the role which history can play in a critical evaluation 
of intellectual property systems. History is one distinctive kind of 
story-telling and intellectual property is an area in need of many 
more critical historical stories. One purpose of such stories would be 
to help evaluate the orthodox forms of justification for intellectual 
property. The history which is being contemplated here is actually a 
series of histories about the way in which different societies have, in 
terms of their institutional organization and norms, encouraged and 
harnessed human creativity, both scientific and non-scientific. To il-
lustrate: a fundamental form of argument used to justify the creation 
of intellectual property rights is that such rights provide incentives 
for persons to engage in the activity covered by the particular right. 
Patent rights, according to this argument, encourage invention. His-
tory may tell us whether property rights are the only route to take for 
a society that wants to encourage invention and innovation. Imperial 
China is an example of a society that achieved spectacular outcomes 
in science and innovation,6 yet it did not rely on intellectual property 
rights or a customary equivalent.7 History may teach us that the 
connection between intellectual property, science and economic de-
velopment is contingent and local rather than necessary and univer-
sal. 

There are other purposes that such critical historical investigations 
could serve. It would make our examination of intellectual property 
less Eurocentric. What evidence there is suggests that intellectual 
property is a protean concept which has been configured in different 
ways by different societies. Lowie's anthropological work reveals 
that the concept of incorporeal property, and in particular patents 
and copyright, was highly developed amongst the Andaman Island-
ers, the Kai, the Koryak and the Plains Indians.8 These societies were, 
in contrast to western approaches, more concerned to restrict the 
transferability of such rights. 

Histories of intellectual property rights would also guard against 
an overreliance on economic story-tellers for an understanding of 
intellectual property. The signs which conventional economic ana-
lysts leave for others to follow in relation to property generally do 
not explicitly deal with the linkages between values and property, or 
with themes of power, domination, exploitation and control, themes 
so familiar to the historian. Property rules, more than most rules, are 
rooted in the fundamental morality of a given society. Western copy-
right laws, for instance, reflect a view of art that promotes the import-
ance of individual creativity and individual rights, a view which has 
no real oriental parallels.9 At a time when western forms of intellec-
tual property are being transplanted to non-western countries, the 
signs of economic story-tellers need to be read critically by those 



who are adopting these forms.10 Decisions about the adoption of 
foreign legal models have to be made with, as it were, informed 
consent. Critical historical story-telling can help those receiving in-
tellectual property legal traditions gain a better understanding of 
their full consequences. 

Classifying Intellectual Property: Rome Speaks 

Most students of intellectual property are told of the distinction be-
tween corporeal (roughly, tangible) and incorporeal (roughly, intan-
gible) property and that intellectual property rights are an example 
of incorporeal rights. One immediate analytical puzzle that this gives 
rise to is the very possibility of corporeal rights, since all rights 
would seem to be best thought of as incorporeal. (It is difficult to 
plough a right.) A judicial answer to the puzzle is to say that this is a 
loose but common way of talking and that the distinction is not 
between the nature of the rights but between the nature of the objects 
to which the right refers.11 All rights are incorporeal, while some 
property is not. 

The distinction between corporeal and incorporeal things is to be 
found in the classical period of Roman private law.12 Classical Roman 
law, we know from the Institutes ofGaius, divided all law into the law 
relating to persons, things or actions. The distinction between corpo-
real and incorporeal occurs in the law of things (res). It is stated by 
Gaius in the following way:13 

12. Further, things are divided into corporeal and incorporeal. 13. 
Corporeal things are tangible things, such as land, a slave, a garment, 
gold, silver, and countless other things. 14. Incorporeal are things that 
are intangible, such as exist merely in law, for example an inheritance, 
a usufruct, obligations however contracted. 

The distinction, then, is one between tangible and intangible ob-
jects.14 The distinction is not an old one since the words corporalis and 
incorporate are not to be found till the time of the Empire. 

From where did the Roman jurists obtain the distinction?16 This 
question is one for the classicists. One possibility is Stoicism.17 Stoi-
cism had a wide influence on Roman culture and philosophy, includ-
ing legal culture, and the distinction is to be found within Stoic 
thought.18 It is possible, therefore, that the Roman law category of 
incorporeal things derived from the Stoic notion of incorporeals.19 

Within Stoicism, four things were said to be incorporeal: time, space, 
the void and lekta (the meaning of words or sentences).20 That the 
Stoics should have had the category at all is at first sight surprising, 
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given that theirs was a philosophy of uncompromising, materialism. 
God and the soul were for them corporeal entities. Only corporeal 
entities were real.21 Incorporeal things were not existent, but rather 
subsistent. They subsisted by virtue of human mental life. They were 
things superimposed by the mind onto the corporeal world.22 

The category of incorporeal things in a materialist philosophy is an 
intriguing juxtaposition. One of its analytical features is that it would 
have allowed the Stoics to give an account of universals without, as 
Plato did, committing themselves to the existence of abstract Ideas or 
Forms.23 For Plato, universals like the number one, the property of 
squareness or moral terms like justice existed as eternal forms. Within 
Stoic metaphysical theory, only particulars existed. Universals were 
a convenient fiction which subsisted as incorporeal things, these things 
being essentially mental figments. 

We should bear in mind that modern intellectual property rights 
relate to the grant of property rights in some thing as well as consti-
tuting a set of relations between individuals. But what is the nature 
of this thing? It cannot be a physical object for, as every law student 
is told, the fact that I own a physical copy of a book does not entail 
that I own the copyright in that book. Furthermore, I may own the 
copyright without owning a physical copy (for example, the letter I 
have written and sent is owned by someone else). By recognizing 
intellectual property rights, is the law forced also to recognize 'spooky' 
entities - universals? Or can Stoic thought offer us a more sensible 
account of property rights in incorporeal things? 

The Stoic incorporeal category of most interest here is that of mean-
ing (lekta). Meaning is conceived to be something expressible, al-
though it is not to be confused with the material expression of a 
sentence in writing or speech, for example the words on a tablet or 
spoken in a play. Lekta are signified meanings which are logically 
distinct from their physical representation or communication. Since 
lekta are incorporeals they cannot act in the world. They are causally 
inert. Meanings can become causal factors once they form part of 
people's beliefs.24 At the point at which the incorporeal expressible 
enters a person's beliefs it becomes a corporeal force. Here, then, is 
one view of the metaphysical character of the legal category of incor-
poreal things. Before one can claim ari intellectual property right, 
whether it be copyright, a patent right, a design and so on, there has 
to be some concrete specification of the subject matter. This process 
of specification can involve formalities (for example, the registration 
of a patent) or it can be informal (simply creating information that 
can be the subject of trade secret protection). This specification of 
subject matter does two things. It produces signifiers (the physical 
representations). It also generates an entity with specific meaning 
which, in the language of the Stoics, amounts to the creation of an 



'expressible'.25 An expressible is an abstract entity. It is also a conve-
nient mental fiction. It subsists as a construct of the mind. An abstract 
object does not exist in the corporeal world. Once the abstract object 
attains corporeality by becoming embodied belief, at least in the 
Stoic scheme of things, it can play a causal role in the social and 
productive relations of people. At the same time, because it affects 
human conduct, it becomes a potential candidate for legal regula-
tion. 

To summarize, one view is that mental constructs are the stuff of 
intellectual property relations. Intellectual property rights are rights 
in our mental projections. An alternative is to adopt some kind of 
realist explanation of these abstract things. Shortly stated, this would 
involve arguing that abstract entities are real entities, just like law 
books and tennis balls. Following a realist line, abstract objects would 
have to be assigned an independent ontological status and given 
either an immanent (that is, Aristotelian) or transcendental (that is, 
Platonic) account of their existence. Either account has philosophical 
support, but this realist way of looking at abstract objects drives 
intellectual property law ever deeper into metaphysics. The law now 
has to contemplate the independent existence of unobservable enti-
ties. 

Roman law, by inventing the category of res incorporates, plants its 
property law squarely in the realm of the metaphysical. English law, 
as we shall see in a moment, made use of this category in order to 
add a largely flexible category to its property law, Before moving on, 
though, we should make clear that the idea of. incorporeal things in 
Gaius and Justinian refers to legal rights. Rights are used by both to 
include those rights we would think of as property rights as well as 
contractual rights. The strong implication from Justinian is that in-
corporeal things have corporeal counterparts. Incorporeal things are 
thought, in other words, to relate strongly to corporeal objects. The 
link between incorporeal rights and incorporeal objects, or what we 
have called abstract objects, only came to the fore in English property 
law when various intellectual property forms were classified as choses 
in action and these were carefully distinguished from any property 
rights in chattels.26 Intellectual property rights are incorporeal things, 
but this came to mean incorporeal rights which relate to abstract 
objects. 

From the very start the category of incorporeal things creates legal 
uncertainties. In The Institutes, Gaius in some places includes obliga-
tions as res incorporates and in other places does not.27 On the basis of 
the distinction one might expect ownership (dominium) in a physical 
object to be a res incorporates since ownership is concerned with rights 
and rights are an intangible. But, as writers of Roman law routinely 
point out, dominium is to be found in the category of res corporales. 



What seems to happen is that the object is substituted for ownership, 
or perhaps object and ownership are thought of as substitutes.29 

Modern Roman law writers do not devote a great deal of attention to 
the distinction except to point out its logical flaws.30 None do so with 
the impatience of the 19th-century jurist Austin. He dismisses the 
distinction as completely useless, saying that it is 'either imperfect, 
or else big with contradiction'.31 

While the Roman scheme of property law conflates object and 
ownership, other rights, such as rights of way, are no longer seen 
concretely in terms of an actual path, but rather are viewed as intan-
gible rights. Some writers use the corporeal/incorporeal distinction 
to support a claim that classical juristic thought was generally mani-
festing a tendency towards greater abstraction.32 Whether this claim 
is true is another matter, but we can say that in the context of prop-
erty law the recognition of a category of res incorporates and the 
formal classification of some rights as intangible at least leaves open 
the possibility for the development of a more abstract juristic mode 
of thought about the property concept. 

The distinction lay dormant until the rediscovery and revival of 
Roman classical law by Irnerius and his followers in llth-century 
Bologna, From here Roman law began a new journey of conquest 
and entered at various different times, and to varying degrees, the 
legal systems of Europe. Res incorporates, with its unexplored potenti-
ality, found a place in the legal language of both civil systems and the 
common law. Incorporeal things, or rather the category, found its 
way into English law only to be fused with an equally opaque legal 
category, that of the chose in action.34 This latter category of personal 
property, more than most, was ready to lose the 'thinglikeness' which 
characterized mediaeval attitudes to the property concept and thus 
paved the way for the modern juristic discovery that property is not 
a thing but a set of relations between people. 

Calling intellectual property rights choses in action does not bring 
immediate illumination. The reason, put shortly, is that doctrinal 
scholars have concluded that a chose in action is a class best under-
stood in terms of the description of its members, rather than a definit-
ion capable of a self-selection of members.35 Often a chose in action is 
explained by saying that it is not a chose in possession, but a thing 
recoverable by action, like a debt.36 However not all rights of action 
are choses in action. The chose in action seems to have more than the 
usual degree of vagueness associated with legal predicates. The clas-
sification of apparently simple cases, like the owner of a chattel out 
of possession, have been the subject of debate.37 The distinction be-
tween corporeal and incorporeal makes its presence felt in the cat-
egory of chose in action, although it does not add much in the way of 
clarity. A chose in possession is said to refer to corporeal or tangible 



things while a chose in action is linked to intangible property, that is 
something which cannot be claimed by taking physical possession,38 

Why do intellectual property rights come to be called choses in 
action? The answer has to do with chance, history and the internal 
dynamics of the English legal system rather than the application of 
logic. The process of classification has been a prolonged one, for even 
at the beginning of the 19th century there was going on in England a 
quiet debate about whether or not, for instance, copyright really was 
a chose in action.39 

Early in its history the common law had a rule against the assign-
ment of choses in action.40 The primary reason for this was that 
choses in action were thought to be highly personal obligations not 
appropriate for transfer and in any case their transfer might provoke 
too much litigation.41 At the time that patents and copyright came 
into being the rule about the non-assignment of choses in action was 
being substantially undermined by the courts of Equity. This made it 
easier to fit copyright and patents into the category. It was commer-
cially necessary for these forms of property to be assignable and the 
prohibition on assignment was being undermined. The other factor 
influencing their classification was their incorporeal character.42 

Things might have turned out differently. Holdsworth, for exam-
ple, argues that, had Equity not modified the consequences of the 
rule against the assignment of choses in action, then intellectual prop-
erty rights would have been treated as incorporeal hereditaments 43 

One view might be that whether intellectual property rights are clas-
sified as choses in action or incorporeal hereditaments matters not, 
for both are categories of property. There is perhaps a difference in 
the level of abstraction which each category represents. The incorpor-
eal hereditaments which Blackstone lists (easements and profits a 
prendre are two examples) have a strong territorial ambit.44 They, for 
the most part, in one way or another relate to bounded real property. 
The chose in action is better suited to lose the traces of territoriality 
and tangibility that exist in relation to other property forms - what 
Pollock termed the 'thinglikeness' of English property. These new 
forms of personal property were in one sense less personal, for they 
did not bind communities together in the same strong way that was 
true of customary and feudal forms of property. Rather these new 
forms make possible anonymous, impersonal connections between 
owners and strangers, connections which in the 20th century broke 
free of the usual territoriality of property relations and became genu-
inely global. 

The magnitude of the psychological and conceptual shift which 
took place through the rise in importance of the chose in action 
should not be underestimated. Maitland and Pollock both argue that 
much of English real property law can best be understood by a 



mediaeval incapacity to separate the transfer of rights from the trans-
fer of things.45 There was, even in the case of incorporeal hereditaments 
like rights of way and offices, a tendency to ascribe to them a 
'thinglike' character and to analogize their property nature to land. 
Maitland, for example, suggests that practices like attornment, which 
surrounded the transfer of incorporeal hereditaments, reveal that 
these hereditaments were considered really to be things rather than 
rights.46 

Through linking the Roman law category of the incorporeal thing 
with the category of chose in action, English law produced a highly 
flexible concept of personal property. It was flexible precisely be-
cause its extension was not limited by some set of precisely specified 
attributes. Its indefiniteness was a source of functional strength for 
the property system. The result was that it was capable of being 
extended into many different areas of market and social relation-
ships.47 It was a concept that had no real equivalent within the Conti-
nental civil law system.48 

There is one final observation to make. On one view our short 
story of the career of incorporeal things seems to support the idea 
that property law in its long evolution has been progressively 
dematerialized, made more abstract or, in Pollock's terms, has lost its 
'thinglikeness'. This conclusion would be easy enough to draw, but 
should we draw it? What happens in our story is that a Roman law 
category is used by English juristic hands to fashion a practical solu-
tion to a practical problem. A person with ideas has in a broad sense 
assets. In order that the person may make a living in a market society 
those intangible assets have somehow to be recognized as property 
rights so that they can be commercially exploited. Some of the crucial 
conceptual apparatus to this end was provided by Roman law. The 
English common law, renowned for its pragmatism, ventured deep 
into metaphysical territory and added the abstract objects of intellec-
tual property to the list of incorporeal things. By doing so it extended 
its reach over material objects. Artists, authors and inventors have to 
turn their intangible assets into material ones in order to survive 
economically in the world. Once the law recognized property in 
abstract objects, the significance of the materiality which governed 
property relations in the physical world grew stronger and not weaker. 
It grew stronger because through abstract objects many more mate-
rial objects, both in number and in kind, could be reached by indi-
vidual property owners. The abstract object became a way of gaining 
control over the material object. One patent could relate to an indefi-
nite number of physical objects. The corporeality of intellectual prop-
erty is, legally speaking, never very far away and manifests itself in 
various requirements which impose a condition of materiality on the 
abstract object.49 



Justifying Intellectual Property 

Abstract objects are the 'things' that mediate property relations be-
tween individuals in the case of intellectual property. What is the 
justification for creating property rights in what, after all, is the per-
fect example of a resource which cannot be exhausted through use? 
In the case of tangibles a person can deprive another by taking the 
thing. But the nature of abstract objects permits of their simultaneous 
use and so deprivation of the object through use cannot take place. 

English law had first to confront this question of justification in the 
context of patents and copyright. In each of these contexts the 
answer was worked out within a heavily Christianized legal tradition 
and a discourse that was influenced by natural law theories of prop-
erty. Within this tradition the justification issue was argued differ-
ently for patents and copyright. In order to illustrate these claims we 
shall restrict ourselves to a discussion of Millar v. Taylor and the Act of 
Anne in the case of copyright and, in relation to patents, the Statute of 
Monopolies and the Case of Monopolies.50 This is admittedly a small 
number but then some cases and statutes reveal much about the 
broader legal universe of the times. The two cases, amongst the most 
famous in English law, are rich in philosophical argument. They 
show clearly the jurisprudential frame of reference that was used to 
work through the justification issue. 

Copyright 

We will begin with copyright. There are a number of excellent sources 
for the history of English copyright and so here we shall only make 
the briefest observations about this history before going on to the 
material we have selected for analysis.51 

The printing and production of books in England in the 15th cen-
tury was carried on by a craft guild known formally as the Station-
ers. Like all craft guilds it had a serious interest in monopoly profits 
and a commensurate fear of competition. The combination of these 
eventually led members of the guild to obtain in 1557 a royal charter 
of incorporation.52 Queen Mary was happy to accommodate the Sta-
tioners. Giving the control of printing to the Stationers' Company 
provided another means by which the spread of seditious and hereti-
cal information could be controlled (although it should be said that 
the Crown did not make much early use of the Stationers, preferring 
to rely on rougher methods such as torture and killing).53 

The use of privilege to control the book trade in 16th-century 
England occurred because of a complementarity between two sets of 
self-interest. The Crown saw that the control of printing was vital to 
its political well-being and the Stationers regarded the privilege sys-



tem as a way of maintaining their London-based monopoly and 
extending their influence regionally and across the border to Scot-
land. At this stage of copyright's history the author had only a cameo 
role. The central players were the Crown and the printing trade and 
neither was particularly interested in the rights of the author, or the 
value of a right of copy to the economy or to culture. Unless an 
author was lucky enough to secure a personal privilege, his position 
was weak, so much so that, if he allowed a manuscript to be publicly 
circulated, there was nothing to prevent a member of the Stationers' 
Company from registering the copyright and exploiting it. The right 
to print books belonged to those members of the Stationers' Com-
pany who registered the particular work and not to the author. 

This system of privileges eventually became a ruin, in part because 
privileges were unevenly distributed throughout the industry, pro-
ducing a conflict between those in the industry who had a large and 
profitable share of it and those who survived on its edges. The Act of 
Anne in 1709 replaced the privilege system. It was a revolutionary 
statute because it heralded the arrival of a public interest dimension 
to copyright. Its preamble linked copyright to the 'Encouragement of 
Learning'. By limiting the term of copyright protection the Act recog-
nized the existence of the public domain.54 The Act gave authors the 
'sole Liberty of printing' in relation to books not printed and pub-
lished. The whole flavour of the Act was instrumental and practical. 
Copyright's role was to encourage writers to produce, thereby serv-
ing the larger purpose of encouraging and adding to learning. The 
monopoly control of the Stationers over existing books was removed 
by limiting protection for such books to 21 years. Price control pro-
visions for books were introduced and the interests of universities 
explicitly protected. 

The arrival of the Act of Anne was not the cause of great rejoicing 
amongst the Stationers and, in the decades that followed, the statute 
was tested in the English courts. These 18th-century cases have a 
sharp contemporary relevance for, in deciding whether authors had 
rights that survived the Act of Anne, the courts had to confront the 
basis of copyright protection/ Consequently, they were forced to travel 
into philosophical territory. The Stationers' litigation was part of a 
wider social debate over property rights in books or 'literary prop-
erty'. This debate was one of the longest running and most keenly 
contested in late 17th and 18th-century British life.55 Drawn to it were 
not only those with economic interests in the book trade but those 
within intellectual circles generally. There was a lot at stake. For 
some the real issue lay in the control of the dissemination of ideas.56 

The debate, in the courts took the form of a basic question over the 
existence of common law copyright after the author had published 
his or her work. The Stationers, reluctant to let their monopoly slip, 



argued that, independently of any statute, the common law gave 
authors a perpetual copyright (a copyright they could acquire from 
authors) and that this remained unaffected by either publication or 
the Act of Anne. Ultimately they lost this argument but, as they pur-
sued it in the courts, English judges were given the opportunity to 
comment on the nature of the rights of authors in their works. Fi-
nally, in the case of Donaldson v. Beckett, a slim majority (six to five) 
decided that the Act of Anne had abolished the common law right.57 

Although this was not the last case in which an opinion was ex-
pressed on the matter, it fixed the line of thinking that saw copyright 
come to be considered as a creature of statute. 

We turn now to an examination of the first case we mentioned at 
the beginning of this section. It precedes Donaldson v. Beckett and in 
many ways captures the essence of the debates over literary prop-
erty. The 1769 case of Millar v. Taylor raised two questions. Did 
authors have at common law a right of copy? If so, had this common 
law right been taken away by the Act of Anne? The plaintiff Millar in 
this case was the registered proprietor of the poem 'The Seasons'. 
Taylor, without Millar's permission, had copies made of the poem so 
that he could sell them. The period of protection granted by the Act 
of Anne had expired. Millar's only hope of succeeding was to estab-
lish the existence of a common law copyright which remained unaf-
fected by the statute. He succeeded in doing so. Three out of four 
judges decided the case in Millar's favour. 

There are a number of different lines of justificatory argument 
offered by those judges who found in favour of a common law copy-
right. Mansfield cj, after arguing that the source of this author's right 
is the same whether before or after publication, claims that the basis 
of the right lies in justice: 'it is just, that an author should reap the 
pecuniary profits of his own ingenuity and labour. It is just, that 
another should not use his name, without his consent.'58 While other 
judges also appeal to justice they provide additional arguments. Willes 
j advances an instrumental argument. He links property to incentive. 
After conceding that it is 'not agreeable to natural justice' that others 
should reap the benefits of what they did not sow, he states the 
following argument: 'It is wise in any state, to encourage letters, and 
the painful researches of learned men. The easiest and most equal 
way of doing it, is, by securing to them the property of their own 
works.'59 A third line of justification is presented by Aston j. He bases 
the existence of the right upon the fact that the author owns the 
produce of his mental labours.60 This leaves open the question of 
why labour should have this property-conferring quality. Although 
Aston is not clear on this, he does later refer to the law of nature to 
support his claim that the invasion of this property right is against 
natural reason.61 Aston's analysis seems to have an obvious Lockean 



lineage and he does in fact refer to Locke's discussion of property in 
Book II of the Two Treatises of Government, but only to say that Locke's 
discussion of property has no relevance to literary property.62 Despite 
this, Aston's argument that the mental labours of the author create a 
property right bears, as we shall see in the next chapter, a remarkable 
similarity to Locke's analysis of the origins of property. 

There are in short three lines of justification to be found in Millar v. 
Taylor which we can label as the justice justification, the incentive 
justification and the natural rights justification. They are clearly in-
dependent. Somebody might deny that property rights are an incen-
tive to be creative and yet argue that justice requires the creation of 
property rights to reward creators. The incentive justification is in-
strumentalist in nature. Property rights are levers for obtaining so-
cially beneficial activities. The natural rights justification depends for 
its plausibility on the existence of a law of nature and the existence of 
reason in humans to enable its identification. Although these justifi-
cations are worked out by the judges in the context of copyright they 
can equally apply to other areas of intellectual property. In later 
chapters each of these justifications will be subject to a more detailed 
evaluation. For the moment, we shall continue with the analysis of 
Millar v. Taylor, since it reveals much about the connections between 
copyright and natural law thinking about property. 

One of the interesting features of Millar v. Taylor is the different 
way in which; each judge makes use of natural law property theory. 
All the judges have to confront this intellectual tradition, partly be-
cause it is clear from the case that counsel in their arguments drew 
heavily upon it, and partly because it is the dominant tradition of 
their times. One of the lessons for the modern observer of this case, 
interested in the question of property and its justification, is that the 
outcome of the analysis is less dependent on the choice of ethical 
theory arid more dependent on the characterization or description of 
community in relation to which the particular justificatory theory 
stands. This point emerges when the judgements are studied more 
closely. 

Aston j and Yates j (the only judge to dissent) make use of the 
theories of Grotius, Pufendorf and Locke.63 Yates explicitly links the 
development of the English law of personal property to natural law.64 

And yet, working within the same natural law framework, Yates and 
Aston derive opposite conclusions. Aston concludes that authors 
have property in abstract objects while Yates argues that, upon publi-
cation, this property right vanishes. There are a number of differ-
ences between them in the way they use the intellectual corpus of 
natural law, but the crucial difference is in the way each uses the 
concept of community. Aston argues that literary property belongs to 
an author from the moment that the author brings that work into 



being. He contrasts this with tangible property which he says com-
mences in common ownership and comes to be individually owned 
through some act of occupancy. The following passage shows the 
contrast he makes between the two kinds of property:65 

And there is a material difference in favour of this sort of property, 
from that gained by occupancy; which before waa common, and not 
yours; but was to be rendered so by some act of your own. For, this is 
originally the author's: and therefore, unless clearly rendered com-
mon by his own act and full consent, it ought still to remain his. 

Aston, in this passage, is drawing upon the discussion of an issue 
of enormous importance for natural law theorists like Grotius, 
Pufendorf and Locke. These theorists were, in part, trying to provide 
an explanation for the evolution of private property. Did God grant 
the earth and its contents to the original community in common, by 
way of joint ownership? Alternatively, did this grant simply make 
the earth available for use, the questions of ownership to be deter-
mined by men at some later stage? The former conception of com-
munity - positive community - would make the acquisition of prop-
erty by an individual heavily dependent upon the consent of others, 
since the individual is trying to acquire something that belongs to all. 
The latter conception of original community - negative community -
provides greater scope for individuals to acquire property through 
their labour, because the individual is trying to acquire something 
which, although open to all to acquire, does not belong to any one 
individual.66 The consent of others does not have the same strong 
role that it has in positive community. 

Aston j approvingly cites Pufendorf, a defender of negative com-
munity, and argues that the author's mental labours provide the 
foundation for the right to property in literary works.67 The fact that 
abstract objects can become property does not pose problems for 
Aston for, drawing on Pufendorf, he argues that the objects of prop-
erty are settled over time. Natural law principles do not, in other 
words, inhibit the capacity of a society to adapt its positive rules of 
property to suit its new circumstances. Discovery, invention and art 
have added to the range of possible objects of property. 

Like Aston j, Yates j draws on the general principles of property to 
be found in natural law theory, but he concludes the opposite to 
Aston; authors do not have a common law copyright beyond the Act 
of Anne. Occupancy cannot be the basis of this right, for abstract 
objects cannot be occupied.68 The fact that abstract objects are valu-
able does not turn them into the property of individuals for 'mere 
value does not constitute property'.69 Yates' rejection of common law 
copyright is partly based on the nature of abstract objects. They are, 



as he makes clear in the following passage, incapable of being pos-
sessed: 

But the property here claimed is all ideal: a set of ideas which have no 
bounds or marks whatever, nothing that is capable of a visible posses-
sion, nothing that can sustain any one of the qualities or incidents of 
property. Their whole existence is in the mind alone.70 

The deeper part of Yates' argument lies in his clear assumption 
that ideas are open to all. The nature of ideas are such that, once they 
are published, they are incapable of sole use and enjoyment. The act 
of publication is necessarily 'a gift to the public', an entry of those 
ideas into the commons.71 It does not follow from this that authors 
are not entitled to a reward for their efforts. Invoking the principle 
that every man is entitled to the fruits of his own labour, Yates agrees 
that authors are entitled to a reward, but this reward has to be subject 
'to the general rights of mankind, and the general rules of prop-
erty'.72 

Yates makes a subtle and interesting use of natural law principles. 
It is because the law of personal property is based upon natural law 
foundations that there cannot exist a common law right of literary 
property. Property, he says, is founded upon occupancy and abstract 
objects cannot be occupied.73 As Yates makes clear at the end of his 
judgement, the claim that such a right exists is completely inconsist-
ent with the general principles of property. Justice does require that 
the author be given some reward. The legislature, by having enacted 
the Act of Anne, which grants the author a limited monopoly, fulfils 
the requirements of justice. The grant of the monopoly is justifiable 
because it is consistent with justice and it encourages learning and 
science. But the exercise of this monopoly is subject to the overriding 
requirement that it be consistent with the natural rights of others. 
Others have a right to make use of ideas and others have a right to 
trade in the subject matter of the monopoly privilege. The view of 
community which is implicit in Yates' judgement is not the strong 
conception of negative community that is present in Aston's analy-
sis. Abstract objects remain a resource for all to use. They become 
part of a commons to which all have natural rights of access and use. 

Millar v. Taylor turns out to be a revealing case on at least two 
levels. At one level the three different justifications which are to be 
found in the case for the existence of common law copyright have a 
modern relevance. Willes' incentive argument is a precursor of mod-
ern economic arguments which assume that the motivation towards 
creativity will be strengthened through the use of property rights in 
abstract objects and weakened by their absence.74 Aston's natural 
rights justification is along similar lines to those offered by some 



modern libertarians for private property rights.75 At another level, 
the case reveals that the course which a first order justificatory analy-
sis of property is likely to run is deeply dependent upon the meta-
physical scheme in which the analysis is housed and in particular 
upon the characterization and assumptions made about community. 
This dependence is so great that, within the same first order ethical 
theory such as natural law, different views of community lead to 
different conclusions about the justifiability of particular property 
arrangements. 

One of the puzzles with the early cases on common law copyright 
is the apparently conflicting signals which they send. Holdsworth 
has pointed out that most English judges found in favour of a com-
mon law copyright and yet in English law an economic, pragmatic 
concept of copyright law ultimately triumphed.76 Why this happened 
is worth exploring. After all, Locke's natural rights-based account of 
property rights was widely accepted in 18th-century England.77 Most 
English judges took as their point of departure the strong connection 
between individual labour and the existence of a private property 
right, a connection which had been discussed by theorists of the 
natural law tradition. Very few judges took the view proposed by 
Pollock in Jejferys v. Boosey that copyright is 'altogether an artificial 
right'.78 

Perhaps the economic concept of copyright law arrived in English 
law because of natural law principles rather than despite them. The 
right of every person to pursue a trade had long been a part of the 
common law and, more than most rights, enjoyed a fundamental 
status.79 Judges who had to decide the issue of common law copy-
right could not but help contemplate the economic consequences of a 
perpetual monopoly in literary property. Rather than separating the 
interests of publishers and authors, they chose to limit the poten-
tially absolute common law rights of authors by upholding the op-
eration of the Act of Anne.m The triumph of the economic view of 
copyright turns out also to be an example of the way natural law 
property principles were adapted to fashion practical solutions to 
meet changing economic and technological circumstances. In adopt-
ing an economic concept of copyright, English law was not really 
rejecting a natural rights justification for copyright. Rather, it took 
the principles of natural law and gave them a practical interpretation 
which saw authors gain some reward for their labours and others be 
allowed to pursue their natural right to freedom of trade. It was an 
interpretation that ultimately suited the expanding industrial economy 
of the second half of 18th-century England. 



Patents 

Significantly, there was never a serious argument that inventors should 
enjoy the same perpetual right as authors. The rights of inventors, it 
was settled, depended on Crown privilege or an Act of Parliament.81 

The reason for this probably was that inventions were thought to be 
too important in terms of their social utility to tie up in the hands of 
their inventors. Those judges who argued in favour of common law 
literary property were left with the task of trying to distinguish prop-
erty in inventions from property in books.82 This is a difficult analytical 
job, for invention and authorship both involve the labours of the mind. 
Why should one form of labour ground a natural right of property, 
while the other grounds nothing at all unless the state decides to 
award a privilege in the form of a patent? The philosophical answer 
which English law adopted is that authors create something while 
inventors merely uncover what is already there.83 This is not particu-
larly convincing. The idea that inventors create nothing confuses the 
pre-existence of the laws of nature with their novel application. The 
latter does demand creative labour. Despite the creative element in 
invention, it remains true that English law was highly instrumentalist 
in its treatment of patents. Patent rights for centuries never escaped 
the language of privilege. There was more judicial disagreement over 
whether this was also true of copyright, but eventually copyrights, like 
patents, were thought to be privileges rather than natural rights. 

Patent law, like copyright law, has its beginnings in the preroga-
tive-based privilege system of mediaeval England. The sovereign 
could, on the basis of its prerogative power of grant, make grants of 
all kinds including grants of interests in land, offices of various kinds 
and franchises. The range of this power of grant was extensive, but 
in relation to the grant of monopolies it had to be exercised with care. 
The problem was that it was not. For successive English sovereigns, 
the grant of monopoly powers became a convenient source of rev-
enue. Holds worth neatly captures the money-making attitude with 
which sovereigns tended to treat what in theory was a limited power 
to grant monopolies. 

James I was always hard up; and for a consideration he was prepared 
to grant many privileges both of the governmental and of the indus-
trial varieties. ... Of the second of these varieties of grants the follow-
ing are a few examples: grant of an exclusive right to export calfskins; 
grant of an exclusive right to import cod and ling; grant of an exclu-
sive right to make farthing tokens of copper.84 

The reason that the power to grant monopolies had to be exercised 
with great care by the sovereign was that, as the Case of Monopolies 



was to make plain, the power was a very circumscribed one. It was 
clear that the royal prerogative was subject to Magna Carta and the 
common law, both of which were aimed, in terms of ideals, at the 
protection of the negative liberties of subjects.85 Prerogative-based 
monopolies were a particularly strong form of interference in nega-
tive liberties because they prevented individual subjects from pursu-
ing certain kinds of trades altogether. Conventional property rights 
did not hold the same danger for negative liberty because they oper-
ated to protect the property holdings that an individual might amass 
during the course of pursuing a trade or business. They did not 
prevent others from following a trade or business. 

The response of the common law courts to the grant of monopolies 
was to give the principle of freedom of trade a primary status, even 
where the consequence of doing so was to interfere in the freedom of 
contract.86 The courts, however, had to wait for an opportunity to 
declare the law on monopolies for they had no jurisdiction to assess 
the validity of an exercise of the royal prerogative.87 They were given 
the jurisdiction to deal with monopolies by proclamation from the 
Queen in 1601, and in 1602 one of the most famous cases in English 
law, The Case of Monopolies, was heard by the Queen's Bench.88 The 
story of this case has been told often enough.89 Our interest is in the 
arguments used in the case to support the conclusion that, with some 
exceptions, monopolies were contrary to the common law. 

The case involved the acquisition by Darcy of a patent that created 
exclusive rights to provide playing cards in England, which meant 
amongst other things the exclusive right to sell and import playing 
cards. Darcy sued Allen arguing that Allen had sold cards and 
therefore defrauded Darcy of the benefit of the patent. There were 
several successful arguments that were put forward by Allen's coun-
sel concerning the general issue of whether Darcy's monopoly was 
good.90 One line of argument related to employment. Monopolies 
which prevented others from working were against the interests of 
the commonwealth! Under the common law every subject had the 
right to lawful trade.91 Another line of argument was straightfor-
wardly economic. Monopolies ultimately were for private gain and 
this meant they had certain undesirable qualities. Amongst other 
things they raised prices. They also tended to impoverish those who 
prior to grant of the monopoly were able to pursue the trade but, 
once a monopoly in it was granted to someone else, could no longer 
do so. Both the common law and the 'equity of the law of God' 
condemned this feature of monopolies.92 

One clear and major theme in the case is that monopolies are a 
profound interference in the liberty of subjects to trade and so for 
that reason are void at common law. The prerogative power to create 
privileges could not be exercised so as to injure subjects of the realm. 



Allen's counsel argued that there was one exception to this in the 
form of monopoly patents. In those cases where useful trades and 
inventions had been brought into the commonwealth by a person, 
'the King may grant to him a monopoly patent for some reasonable 
time, until the subjects may learn the same, in consideration of the 
good that he doth bring by his invention to the commonwealth: 
otherwise not'.93 Here is a clear indication of what is generally ac-
knowledged to be the purpose of the patent system in England at 
this time - to encourage the transfer of valuable trades and technol-
ogies to England. The Crown would, if it were exercising its preroga-
tive properly, grant monopolies only to those persons who had in-
vented something or had brought an invention or trade from abroad.94 

It was therefore not just discovery that was being rewarded at this 
stage, but also entrepreneurship in importing foreign discoveries. 
The crucial objective of the patent system was in effect to promote 
the growth of human capital. Once the relevant knowledge had been 
diffused throughout the society the Crown could not renew the 
monopoly, for that would be to undermine trade.95 

Apart from this instrumentalist line of justification for the patent 
system there was another important line of argument based on reli-
gious morality which provided reasons for limiting the role of mon-
opolies. Allen's counsel sought in the case to demonstrate that the 
monopoly in question was against the law of God. His argument was 
that it was an ordinance of God that men labour so that they and 
their families could survive. The labour of men gave rise to various 
trade skills and this was part of God's design. Anything which pro-
hibited a man from pursuing his chosen trade was not only an inter-
ference in his liberty but also a breach of the laws of God. Although 
this argument is shortly put, it probably had considerable persuasive 
effect on its judicial audience, for it drew on a Church teaching 
which had condemned monopolies in the strongest possible terms. 
There were several reasons why the Church had labelled many mon-
opolies a sin.96 The ability of the monopolist to dictate price contra-
vened just price theory.97 Monopolies were seen to have a speculative 
economic character and so became part of the general moral criticism 
directed against usury. Many monopolies related to food. The 
monopolist's capacity to create scarcity in basic necessities could not 
be, it was thought, in the public welfare. 

The argument that monopolies are against the law of God makes 
labour of central importance. The labour of others within a Christian 
community becomes a reason for not unnecessarily creating or ex-
tending the role of patents. It is precisely because patents interfere in 
the labour of others that they are a privilege. Their creation has to be 
consistent with the rights of others to labour, for, as Allen's counsel 
argues, the capacity of men to labour is part of God's design. Patents 



have the potential to interfere in this design and so whoever has the 
power to create them must act responsibly. The king's prerogative 
(used to create patents) is 'no warrant to injure any subject'.98 

The instrumentalist attitude which dominated the approach of the 
common law courts to monopolies made its way into the Statute of 
Monopolies (1623). Section 1 of the Statute made clear that monopoly 
privileges had not performed their intended function of promoting 
the 'publique good' and so declared all monopolies to be contrary to 
the laws of the realm and so therefore void. There was one exception. 
The declaration in section 1 did not extend to the grant of a patent to 
an inventor of a manner of new manufacture.99 The grant was condit-
ional upon it not being contrary to law or 'mischievous to the state' 
in some way. The Statute made clear that patents belong to inventors 
by virtue of a privilege and not a natural right of some kind. The 
opening section stated that monopolies are contrary to the 'auncient 
and fundamental lawes' of the realm. By implication, if they are to be 
tolerated it is only if they contribute to the public good. The Statute 
was in many respects a straight piece of economic policy.100 

The reluctance of the legislature to encase patents in the language 
of natural rights is perfectly understandable in the light of the Crown's 
abuse of the privilege system. Even in those countries such as America 
and France where the concept of natural rights was exercising a 
revolutionary political influence, the degree of that influence on pat-
ent rights seems to have been qualified, if the early patent law in 
those jurisdictions is some kind of guide. Classical natural rights, 
such as the right to liberty, were not thought to carry expiry dates. 
However, from the beginning, patent rights were seen in these two 
countries as rights which could be readily shaped, limited and 
finally extinguished by positive law.101 

Conclusion 

We are now in a better position to appreciate why the justification for 
patents was so highly instrumental within English law and why 
copyright, after some argument, went the same way. It was uncontro-
versial within the society of the time that individuals had to exist by 
their labour. This was part of God's design. Inventors and authors, 
like others, laboured and were entitled to a reward, but the reward 
which they could be given consistently with God's design was no 
more than a temporary privilege. Anything more would be too great 
an interference with the labour of others and therefore against the 
law of God and the fundamental laws of the realm. At best an inven-
tor or an author could expect some kind of temporary advantage 
over others. The character of this advantage was a privilege. It could 



never amount to anything more because that would constitute too 
great a threat to the negative liberties of others, particularly in the 
area of commerce and trade. The right of free trade was a fundamen-
tal common law right. It meant, in theory at least, that people had a 
right of entry into the labour force. Temporary privileges in abstract 
objects had, it was thought, the long-term effect of increasing the 
industry of others. Such privileges were consistent with fundamental 
law and God's design. Natural property rights in abstract objects 
never could be. Natural property rights in the physical objects which 
one's labour had produced were consistent with the divine plan. 

The interesting feature of the instrumentalist justification for copy-
right and patents is that it is worked out in the context of a natural 
law tradition, a tradition which at first sight might be thought not to 
be sympathetic to such a treatment of the mental products of one's 
labour. That such a justification emerged shows that, when it comes 
to justifying intellectual property, the crucial choices are between not 
first order ethical theories (natural law versus utilitarianism) but 
rather the concept of community and the metaphysical scheme upon 
which that concept of community is dependent. As it happens, the 
modern emphasis on the question of justification is at the level of 
first order ethical theory. This does not mean that concepts of com-
munity are irrelevant to the question of justification. Rather, it sug-
gests that they are the silent drivers of the debate. 
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Locke, Labour and the 
Intellectual Commons 

Does a person have a natural right of property in those abstract 
objects that she or he discovers or creates? The common law ulti-
mately did not declare such a right. The answer to our question 
might still be a philosophical 'yes'. One philosopher, probably more 
than any other, has been linked with a natural rights theory of prop-
erty. The influence on political philosophy of John Locke's short 
discussion of property in Chapter V, Book II of the Two Treatises of 
Government (1690) has been profound.1 Locke on property has a to-
temic status. It is not surprising, therefore, that modern theorists 
discuss a 'Lockean labour theory' of intellectual property.2 

The purpose of this chapter is to evaluate the application of Locke's 
writing on property to intellectual property. By way of preview, it is 
argued that labour has a comparatively minor, somewhat functional 
role in so-called 'labour theories of property' with which Locke is 
commonly linked. The real value of Locke's writing on property is 
that it shows us that the coherence or truth of an argument that relies 
on natural rights to justify intellectual property rights primarily de-
pends on a concept of community and an accompanying metaphysi-
cal scheme. Appeals to labour in labour theories of property are 
essentially exhortations to keep certain metaphysical assumptions 
and a concept of community in place. 

Locke is a philosopher who does not lack interpreters.3 No attempt 
is made to add another interpretation or yet another version of a 
labour theory of property The remainder of this chapter is divided 
into four sections. The first section offers a brief description of Locke's 
purposes and claims in Chapter V of the Second Treatise. Readers 
familiar with Locke will want to skip this section. The second section 
discusses some of the conflicting interpretations of his property theory. 
Sections 3 and 4 link these interpretations to intellectual property. 



Locke's Purposes in 'Of Property7 

Heretical though the suggestion seems, perhaps Locke does not have 
a theory of property. Chapter V of the Second Treatise is a short chap-
ter. If there is a theory of property in any full-blown sense, it is 
sparsely presented. Locke begins the chapter by referring to a 'very 
great difficulty': if God gave the earth to 'Mankind in common', how 
can any individual have propet fy in any thing?4 The remainder of 
the chapter elaborates an answer to this question, 

Chapter V plays a crucial supporting role in Locke's theory of 
Civil Government. The Two Treatises, it is well known, are an attack 
on absolutist monarchical government.5 Locke attacks a specific ar-
gument for absolutist monarchy as presented by Robert Filmer in his 
Patriarchal or the Natural Power of Kings (1680). Filmer had developed 
the idea that Adam had complete authority over the world, an 
authority that kings, being Adam's heirs, could claim, Locke opens 
the Second Treatise with the claim that he has shown Filmer's idea to 
be impossible. This leaves a problem. If the legitimacy of political 
power is not to be found in Adam's patriarchal heritage, where is it 
to be found? Of necessity, says Locke, we must find 'another rise of 
Government, another Original Political Power, and another way of 
designing and knowing the Persons that have it, than what Sir Robert 
F. hath taught us'.6 

This then is the mission of the Second Treatise. How does Chapter V 
fit in? The answer lies in the problems which Filmer sets for natural 
law theorists and Locke's desire to use the framework of natural law 
for his theory of civil government. Filmer had charged natural law 
thinkers like Grotius with incoherence and inconsistency. How could 
natural law, which proclaimed the existence of a commons, lead to a 
state of private ownership? Did this not entail the mutability of the 
immutable? If the consent of all the commoners was required for 
individual acts of appropriation from the commons, how could this 
consent be obtained from all the commoners? 

In order to show that Filmer's blows against natural law were not 
mortal, Locke was forced to construct an argument within natural 
law that showed that equality and the commons could coexist with 
individual appropriation and property rights.7 Having done that, 
Locke could return to his principal task of providing a theory of 
government and the right to resistance. Locke's solution to the prob-
lem of the God-given commons and private appropriation starts with 
the assumption that 'every Man has a Property in his own Person'.8 

This assumption leads Locke to claim that an individual's labour 
also belongs to that individual. And in turn this produces the follow-
ing condition of origination for property: 'Whatsoever then he re-
moves out of the State that Nature hath provided, and left it in, he 
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hath mixed his Labour with, and joyned to it something that is his 
own, and thereby makes it his Property.'9 

Locke adds two further conditions. The first states that labour only 
originates a property right to the object to which it is joined 'where 
there is enough, and as good left in common for others'.10 The second 
limit on acquisitiveness is derived by Locke from God's purposes. 
God made things for people to enjoy and not to spoil or destroy.11 

From this Locke deduces the following: 'As much as any one can 
make use of to any advantage of life before it spoils; so much he may 
by his labour fix a Property in.'12 Locke recognized that this second 
condition would not serve, in a money economy, to limit large prop-
erty holdings because men could, through the process of exchange, 
amass non-perishable wealth. There is more than a touch of unreality 
about this part of Locke's discussion. One could, according to Locke, 
acquire fabulous wealth through stocks and money but it was mor-
ally reprehensible to allow a bag of plums to go to waste. With 
breathtaking swiftness he glides over the connections between prop-
erty, wealth, political and social power and the implications of this 
for a theory like his which claims that men are naturally equal and 
have a natural right to property. In Locke's defence it might be said 
that he does not seem to relish the introduction of money.13 

For what reason does man acquire property rights through labour? 
The answer lies in God's purposes. God commanded men to labour 
so that they might enjoy the conveniences of life: food, shelter, clothes 
and a comfortable way of living.14 Locke does not assume that all 
men will be interested in labouring; it was to the 'Industrious and 
Rational' that God had given the commons.15 Labour was to function 
as a certificate of title. Locke thought that labour needed to be re-
warded, for he characterizes labour in negative terms.16 Summarized, 
Locke's core propositions are these: 

1 God has given the world to people in common. 
2 Every person has a property in his own person. 
3 A person's labour belongs to him. 
4 Whenever a person mixes his labour with something in the com-

mons he thereby makes it his property. 
5 The right of property is conditional upon a person leaving in the 

commons enough and as good for the other commoners. 
6 A person cannot take more out of the commons than they can use 

to advantage. 

Proposition 4 does not of itself provide a justification for property 
rights. Claiming that labour begins property still leaves the question 
of why labour rather than intention or possession should be the basis 
of property rights. Locke has several answers as to why labour should 



serve this role. The connection between labour and property exists 
by virtue of divine command, or natural law, or both. Locke suggests 
that property rights are a just reward for the industrious. He does 
not use the language of just deserts explicitly, although he does later 
talk of 'just Property'.17 Locke also argues that the labour of individ-
uals adds value to a product and confers a general social benefit. 
Using the example of land, he claims that the person who encloses 
ten acres and produces from them the same amount that can be 
obtained from 100 acres in the commons has increased the 'common 
stock of mankind'.18 This argument begins to move in a utilitarian 
direction.19 

Interpreting Locke 

There are different interpretations of Locke on property. In the case 
of two well-known ones, those of Tully and Macpherson, the inter-
pretive lines are so flatly contrary that the reader of both can ask 
whether the same text was being read. For Tully, Locke's 
philosophy represents 'a philosophy of religious praxis'.20 It ultimately 
justifies, not the right of private property, but the commons. For 
Macpherson, Locke is one of capitalism's most faithful ideological 
servants. His service is to provide 'a moral foundation for bourgeois 
appropriation'.21 

Perhaps the problem with Locke's text is that it encourages con-
trary interpretations. Monson, in a perceptive analysis of the philo-
sophical scholarship on Locke, argues that the problem stems from 
the fact that Locke counterpoises so many basic concepts - obedience 
to state versus right to revolt, unlimited appropriation versus duty to 
preserve others, majority rule versus inalienability of consent - that 
almost any theory is derivable from the text.22 If Monson is right, and 
the numerous interpretations of Locke's work suggest he may be, 
then Locke's text in all probability allows for a range of justificatory 
models of property, including intellectual property, to be built, Cer-
tainly those scholars seeking to build a Lockean justificatory theory 
of intellectual property have yet to discuss the hermeneutical free 
play of Locke's text and the strategic freedoms it offers interpreters 
and model builders. 

The purpose here is to show that the load which labour can carry 
in a justificatory theory of intellectual property depends on two fac-
tors: a conception of community and the relation of that community 
to the intellectual commons. Although labour is frequently appealed 
to by judges in intellectual property matters, the metaphysical frame-
work which gives the appeal its normative force is rarely brought out 
into the open. Similarly, when nation states argue that the internat-



ional protection for intellectual property ought to be improved to 
protect the labour of their citizens, the appeal to labour is simply an 
indicator that a particular conception of community and the intellec-
tual commons is being advanced. Under the cries of theft there is an 
agenda related to the metaphysics of community. In order to demon-
strate these claims, we need to discuss Tully's and Macpherson's 
respective interpretations of Locke. 

Tully's quest is for the theological Locke. The basis of Locke's 
theory of property is the special relationship between God and man. 
Tully labels this 'the workmanship model' and draws on the follow-
ing passage from Locke for support:23 

For Men being all the Workmanship of one Omnipotent, and infinitely 
wise Maker; All the Servants of one Sovereign Master, sent into the 
World by his order and about his business, they are his Property, 
whose Workmanship they are, made to last during his, not one anothers 
Pleasure. 

The notion of man doing God's business is crucial to the theological 
Locke. It allows him to argue that man has a definite purpose in the 
world and forms the basis of rights and obligations for man. By 
consulting reason man discovers that he has obligations in the state 
of nature. The first of these is that he is under a duty of self-preserva-
tion. This duty, says Tully, depends on the workmanship model: God 
made all men. and as maker has the rights to which men have a 
corresponding duty, that of self-preservation and the preservation of 
others.24 The right to property is deduced from the right of preserva-
tion and the right to engage in activities leading to preservation. 
Natural property rights to the items of subsistence are a necessary 
consequence of the natural rights of preservation.25 

The existence of natural property rights poses a problem because 
they have to be consistent with the existence of an original common 
and an original community. Tully argues that the intellectual dis-
course in which Locke writes contains two versions of community 
and property. One version of property, articulated by Grotius, Filmer 
and Pufendorf, confines the meaning of property (dominium) to pri-
vate property. Private property implies a right of exclusive posses-
sion. The world is given to people in common, but crucially 'in 
common' means that the world 'belongs originally to no one and is 
open to all'.26 Property simply means the right of exclusive posses-
sion to the objects which people take from the commons. There is no 
right to be included in the commons, merely a right to control over 
what one takes from the commons. The conception of community 
which underpins this version of the commons and property is nega-
tive community. 



Negative community has a historically prior opposite - positive 
community - the second version. Going back to Aquinas, the term 
'dominium' refers to exclusive possession. It is also used by Aquinas 
to refer to the capacity to use natural things for self-preservation. 
This 'use right' exists in relation to a commons which is owned by 
all, rather than a commons which is open to all to procure or appro-
priate. By Locke's time there is a clear choice to be made concerning 
property and the commons. Negative community is defined in terms 
of a commons belonging to no one, parts of which may be appropri-
ated. Positive community is defined in terms of a common which 
belongs to all. All have a right to be included in the use of it. It is this 
positive, inclusive concept of property which Locke sets out to de-
fend, according to Tully. The very great difficulty which Locke takes 
on by choosing to defend a concept of positive community is how 
individuals can make use of the commons without having to obtain 
the consent of all the commoners. Lack of consent to taking denotes 
robbery. 

Locke's solution, Tully argues, is to 'redefine positive commu-
nity'.27 A person's inclusive right to the commons does not include a 
right to everything in the commons, but merely the right to be in-
cluded in the commons for the purpose of exercising the natural 
rights of survival and subsistence. Property refers to the right to use 
the commons and those objects extracted from the commons - a 
usufructary right. Describing the means of extraction leads Locke 
into his famous discussion of how labour begins property. By using 
labour as the starting-point for property, Locke overcomes the prob-
lem of how individuals might be said to acquire property in objects 
from the commons without obtaining the consent of the rest of the 
commoners. Labour provides the individual commoners with a way 
of using the commons for their purposes. 

On Tully's analysis of Locke, labour of itself does not produce a 
right of property. More controversially, Locke, according to Tully, 
provides a justification not of private property but of 'the English 
Common'.2® The common is there to serve God's purposes for man 
and labour enables man to particularize the commons and realise 
God's purposes.29 

Macpherson, on the other hand, discovers the capitalist Locke. 
Locke's 'astonishing achievement' is to derive from natural law a 
right of property while simultaneously removing those natural law 
conditions which traditionally qualify the exercise of that right. The 
result is an argument which supports unlimited appropriation. The 
spoilage limitation is overcome by the invention of money. By shift-
ing from a system of barter to a currency system, men can hoard 
money without fear of infringing the spoilage limitation because 
money, unlike fruit, does not spoil. Furthermore, argues Macpherson, 



this capital formation is sanctioned by Locke within the state of 
nature, for the consent to the introduction of money takes place 
there. 30 

The sufficiency limitation, which requires men to leave enough 
and as good for others, is removed by Locke, in part, by arguing that 
it is taken care of by the introduction of money. Locke also argues 
that the appropriation of land in excess of this limit results in pro-
ductivity gains which would not occur if the land were left unappro-
priated. Everyone, in short, is better off if the 'enough and as good' 
condition does not apply to land. The private ownership of land will 
deliver greater wealth to all> thereby ensuring men's natural right to 
subsistence.31 Macpherson considers a third implied limitation: one 
can only appropriate that which one has personally laboured for. 
This, Macpherson suggests, does not count as a constraint for Locke 
because he assumes that persons can acquire property through the 
labour of their servants.32 The property-conferring nature of labour 
can be transferred to others for wages. 

For Macpherson, Locke seems something of an evil genius. Start-
ing from the assumptions of the natural law tradition, Locke pro-
duces a justification for unlimited capitalist appropriation. There is 
no hint in Locke that labour and its products is in some broader 
sense a joint enterprise between the individual and the society in 
which he labours. For the capitalist Locke, individuals labour under 
a law of appropriation that is not qualified by those traditional obli-
gations of preservation that the Thomist tradition ascribed to prop-
erty owners in a positive community. 

Both Tully's and Macpherson's discussions reveal that the com-
mons is a normatively loaded construct. Depending on the set of 
initial conditions that are specified for it, very different explanations 
and justifications for the beginnings of private property can be de-
veloped. Tully's discussion suggests that within 17th-century politi-
cal discourse the choice of community in relation to the commons 
was, at the: most fundamental level, one between positive and nega-
tive community. This same choice, we shall see, faces those who 
argue for various arrangements of intellectual property. 

Locke on Intellectual Property 

When he wrote on property, Locke probably did not have intellectual 
property in mind. It was the ownership of physical rather than ab-
stract objects that occupied his attention. In any case, as we have 
briefly tried to show, his writing on property was part of a wider 
philosophical agenda on the nature of government. Despite the very 
different historical context in which his views on property were 



formed, those thinking about intellectual property have made use of 
his work. Generally speaking, people who use Locke's theory tend to 
concentrate on labour and the mixing metaphor. To a large extent 
this focus on labour is misplaced. Labour is either too indeterminate 
or too incomplete a basis on which to base a justification of property. 
It may work reasonably well in some cases, for example making a 
dolls house or growing a crop, but its usefulness runs out with forms 
of work" that are characterized by the presence of many inter-
dependent relations (the design of a computer program or building 
a skyscraper). 

Labour does not, for instance, have a dominant role in the discus-
sion of the origin of property rights to be found in Grotius or in that 
of Pufendorf. Labour has a role in both, of course, but this role is 
crucially dependent upon a metaphysic of community. Pufendorf, 
more clearly than Grotius, depicts the original community as nega-
tive and then proceeds to argue that, when men left this 'original 
negative community of things', they 'by a pact established separate 
dominions over things, not indeed, all at once and for all time, but 
successively, and as the state of things, or the nature and number of 
men seemed to require'.33 It is also true for Grotius that the emer-
gence of private property is based on agreement and a metaphysic of 
community.34 Labour is not the dominant category of explanation in 
Grotius' explanation of the beginnings of private property. Similarly, 
it is somewhat misleading to depict Locke as a labour theorist of 
property.35 This is too simple a view of the natural law tradition in 
which Locke worked. 

The desire to link a theory of intellectual property back to Locke 
probably has much to do with reasons of ideological legitimacy. 
Locke remains a powerful totem. The remainder of this section illus-
trates how one can generate different 'Lockean' theories of intellec-
tual property by utilizing different parts of Locke's conceptual legacy. 
Theories which claim to be Lockean usually do so because of the use 
they make of the mixing metaphor and the fact that the property 
rights they establish are not dependent for their existence upon posi-
tive law. 

By concentrating on Locke's mixing metaphor and at the same 
time ignoring the religious metaphysical scheme which Locke uses 
to give the metaphor a more precise meaning, one can derive a 
strong justificatory theory of intellectual property. 'Strong' is used to 
refer to the extensional reach of the theory. Very few abstract objects, 
If any, would escape individual ownership. In outline an argument 
for such a theory would have the following form. A strong justificat-
ory theory would have to ignore a possible distinction between those 
abstract objects which are creations (for instance, the Mutant Ninja 
Turtles, Bilbo the hobbit and Sherlock Holmes) and those abstract 



objects which exist independently of us and are discovered (elec-
trons, quarks and large primary numbers are all candidates for this 
category).36 We might call this a distinction between real and in-
vented abstract objects. It gives rise to many metaphysical issues 
which we set aside. Creation and invention in a strong justificatory 
theory would be subsumed under the general category of intellectual 
labour. One possible direction in which such a theory could go is to 
claim that there is no such thing as the intellectual commons. Ab-
stract objects, whether discovered or created, are always the product 
of individual intellectual labour and, therefore, the property of the 
intellectual worker responsible for their generation. Intellectual prop-
erty legislation that sets limits on the private ownership of such 
objects invades the natural right of the owner. The crucial step in this 
argument is the assumption that there is no intellectual commons. 
Locke's analysis of property starts with the existence of the com-
mons. It is God's gift. The challenge Locke faces is to explain the shift 
from the earthly commons to private property. If, as is possible, there 
is no equivalent of the earthly commons for abstract objects, building 
a case for the ownership of such objects becomes easier. The chal-
lenge under a strong Lockean labour theory of intellectual property 
is to justify how such objects could ever be part of an intellectual 
commons, that is, the shift from private property to the commons. 
The challenge comes about because, while acts of individual labour 
allow the commoners to demarcate a part of the physical commons 
which they need for their survival, acts of labour that relate to ab-
stract objects potentially prevent the emergence of an intellectual 
commons. Labbur, once joined to the abstract object, allows an indi-
vidual to bar its journey to an intellectual commons. Putting it 
another way, it prevents the creation of a common pool of these 
objects. 

Alternatively, the strong theory might concede that there is an 
intellectual commons and define it as the set of discoverable abstract 
objects (and therefore unowned objects). On the strong theory such 
objects could be annexed by individual labour. They could not be 
removed or taken from the commons in the way that physical objects 
can be. Rather, a person would through an act of intellectual labour 
identify such objects and through that act of identification acquire 
property in them. 

As in the case of the removal of physical objects from the earthly 
commons, Locke's two provisos, the sufficiency limitation and the 
spoilage limitation, apply to regulate the removal of abstract objects 
from the intellectual commons. When the sufficiency limitation is 
applied literally to physical objects it has the consequence that no 
objects may be removed from the commons. Any disturbance of the 
commons means that a condition requiring enough and as good be 



left for others cannot be strictly satisfied.37 But perhaps the provisos 
do not apply with such severity to abstract objects. A piece of fruit 
may spoil but a formula, by its abstract nature, cannot. The 'enough 
and as good' requirement might also be satisfied. Abstract objects are 
not consumed in use. In one sense they never leave the intellectual 
commons. In addition, abstract objects seem to exist in large num-
bers. The nature of the molecular world, for example, seems to be 
such that the synthesis of one perfume leaves other manufacturers 
with lots of other possibilities. If the world of abstract objects is a 
more or less infinite set of equivalents then it follows under the 
strong theory we have been discussing that any given appropriation 
by an individual of an abstract object would be allowed. 

Potentially this justificatory line of argument has radical implica-
tions for existing intellectual property regimes. It suggests that a 
much larger scale of appropriation of the intellectual commons is 
justifiable. Typically, intellectual property regimes have not included 
ideas and discoveries as objects of property rights. There would, in 
principle, be no reason why the basic ideas of science, for example 
the second law of thermodynamics, could not be owned by those 
who laboured to produce them. Similarly, copyright has traditionally 
not protected ideas. But on a strong justificatory natural rights model 
of intellectual property there would be no reason in principle why 
originators of ideas could not claim copyright protection for them. 

A social system that operated with a strong labour-based natural 
property rights view of intellectual property could be expected to 
concentrate heavily on the propertization and appropriation of the 
intellectual commons. Courts in such a social system could be ex-
pected to concentrate solely on the presence or absence of labour 
when considering the issue of property in abstract objects. Similarly, 
legislatures could be expected to recognize many new forms of intel-
lectual property. The task of positive intellectual property law would 
be to secure the labour-based pre-legal rights of individuals. 

The persuasiveness of the strong natural rights theory of intellec-
tual property depends on a number of assumptions. One central 
assumption is that abstract objects are, or can be, the product of 
labour.38 One counter to this, although an implausible one for materi-
alists, is to run a supernaturalist argument in relation to abstract 
objects. Abstract objects, it might be said, have an external source like 
God, spirits or a platonic heaven and do not therefore involve indi-
vidual persons in work. On this view people are the passive recipi-
ents of ideas and do not labour for them. Needless to say that the 
metaphysical nature of this counter would itself be highly controver-
sial. 

There are less controversial ways in which to problematize the 
strong argument for property rights in abstract objects. The strong 



form, assumes that Locke's sufficiency and spoilage provisos do not 
apply to abstract objects. Is this true? Might not ideas (one form of 
abstract object) spoil? As abstract objects ideas cannot spoil, but the 
opportunities that they confer may. Ideas for the improvements to 
the catapult were only of use while the catapult remained a weapon 
of siege. Perhaps ideas can spoil in the sense that, once appropriated, 
their time span of useful application in many cases is limited. Those 
who appropriate ideas with a view to doing nothing with them 
arguably infringe Locke's spoilage proviso. 

There are circumstances in which the sufficiency limitation might 
also apply to limit any natural right in abstract objects. Assume that 
it is true that the stock of abstract objects is infinite and that it con-
sists of many abstract objects of comparable utility. Can the suffic-
iency limitation operate in this case? One reason for thinking that it 
can is this: even where the stock of abstract objects is infinite, the 
human capacity to exploit that stock at any given moment is condit-
ioned by the state of cultural and scientific knowledge which exists 
at that historical moment. Human capabilities set limits on the ab-
stract objects that may possibly be exploited. The set of usable ab-
stract objects may also be further reduced because some ideas or 
knowledge may be necessary gateways to others. Non-Euclidean 
geometries, for instance, were essential to the breakthroughs in theor-
etical physics in the 20th century. Contrary to the view that societies 
are awash with information, it may be that, at various points in 
history, societies may face a shortage of supply of abstract objects. 
Under such conditions of shortage, those who claim property rights 
in abstract objects may well fail to leave enough and as good for 
others. 

There are other problems with the strong justificatory form for 
intellectual property. The connection it posits between labour and 
the object of the property right is not straightforward. Can labour 
precisely designate the object of the right it is meant to begin? Nozick, 
in a somewhat teasing fashion, raises an aspect of this problem when 
he asks whether, by mixing my tomato juice with the ocean, I can 
claim property rights in the ocean. There is a serious problem here. If 
labour is to form the basis of a natural property right there must be 
some way in which to demarcate precisely the object of the property 
right. Locke's two provisos, the spoilage proviso and the sufficiency 
proviso, do not necessarily help here, for they operate primarily to 
set limits on the extension of property rights to objects. But what is it 
that defines the boundaries of the object of property? Labour creates 
the property right, but what identifies the object of that property 
right? This issue does not arise in a central way for Locke since his 
examples of objects of property, such as game or acorns, suggest to 
the reader that objects have natural boundaries. The issue of bound-
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aries does arise for Grotius when he discusses whether the sea can be 
privately owned. Private ownership could take place through occu-
pation, but only objects with definite limits could be occupied.39 The 
sea, like the air, could not be occupied,40 Therefore it was not capable 
of private ownership. Both Grotius and Pufendorf spend time dis-
cussing the link between occupation and the physical object of occu-
pation. They are clearly aware that, even in the case of physical 
objects, the action of labour needs to be supplemented by custom 
and convention in order to settle the object of occupation. They do 
not, of course, discuss the fanciful examples put forward by Nozick. 
This is hardly surprising since the existence of boundaries is to a 
large extent dependent on shared understandings and conventions. 
No one in the natural law tradition would seriously have contended 
that one could own a planet by clearing a space on it. This, amongst 
other things, would have seemed, on the face of it, inconsistent with 
God's purposes. 

If a labour theory of property has problems in accounting for the 
boundaries of physical objects, those problems are magnified when it 
comes to abstract objects. In Chapter 7 we will see that the problem is 
a severe one. Abstract objects have the potential to reside in one 
physical object or many. Their extension to the physical world de-
pends on their definition. A literary archetype (an abstract object) is 
potentially 'seen' in many individual works. The action of writing 
begins an abstract object. But how does one limit the proprietary 
scope of that abstract object? The action of labour does not of itself 
provide the answer, for it simply begins the process. Within the 
natural law tradition the answer was largely provided by a religious 
metaphysical scheme. A labour theory of property, if it is to provide 
an answer as to how abstract objects might be limited and defined, 
has to start by adopting some metaphysical scheme in order to avoid 
labour becoming a major source of indeterminacy within the theory 
itself. 

Taking a strong labour theory of property rights seriously may, 
paradoxically, threaten the legitimacy of individual property hold-
ings. In a market society the value of objects one has produced is set 
by the subjective demand of others in the market.41 How can labour 
ground a natural right to market value if that value is determined 
not by individual labour but by the demand activity of others? If the 
right relates, not to the value but to the object, the boundary prob-
lems mentioned in the previous paragraph arise. Concentrating on 
the labour of individuals might extinguish the possibility of private 
ownership of abstract objects altogether. Within an interdependent, 
differentiated society the labour of any one individual is made poss-
ible by the labour of others. If we define a direct contribution of 
labour in terms of a contribution that enables the production of an 



abstract object, this forces a recognition of the fact that many osten-
sibly individually owned abstract objects are in reality collectively 
owned by virtue of joint labour. It is perhaps because a full acknowl-
edgment of the labour of others has such profound implications for 
the possibility of private ownership that Grotius and Pufendorf were 
careful to emphasize, in their accounts of the origins of private prop-
erty, the role of agreement and convention. Property in their theories 
has a strong conventional element. In Pufendorf's words, 'the pro-
prietorship of things has resulted immediately from the convention 
of men, either tacit or express'.42 

So far our criticisms have been aimed at a strong justificatory form 
of the labour theory of property This is not the only kind of theory of 
intellectual property that might be extracted from Locke's text, On 
one view of Locke the role of labour in the formation of private 
property is confined to that period of the state of nature where there 
is abundance. Olivecrona takes this line, arguing that the 'age of 
abundance' comes to an end because of population pressures and the 
introduction of money.43 In the age of scarcity distinct communities 
exist and the distribution of property becomes primarily conven-
tional, settled 'by Compact and Agreement', to use Locke's words.44 

Positive law and convention, informed by utilitarian considerations, 
determine the shape of property law. Intellectual property laws would 
on this approach be positive laws justified by utility and designed to 
serve the goal of maximizing welfare of the community in question. 

The strong form of the labour theory of intellectual property is 
consistent with modern theories that portray rights as pre-social 
entities. This emphasis on the independence and naturalness of rights 
is to be found in Nozick's theory of state and rights. For Nozick, the 
state is an invention, but individual rights are not, or at least they are 
not an invention of the state. Rather, they set limits on the kind of 
state we are justified in inventing. For Nozick the primary task of 
the state is to secure individual property rights rather than interfere 
with them. The implications of this kind of theoretical approach for 
the reform of intellectual property are radical. One might be led to 
the conclusion that intellectual property rights should be held by 
individuals in perpetuity: where legislatures limit the duration of 
intellectual property rights or enact compulsory licensing provi-
sions, as they do in the case of patents and copyright, they commit 
theft. 

Modern supporters of natural property rights tend to play down 
the historical tradition on which they rely, because this tradition does 
not establish the sanctity of property rights. They remain a regulat-
ory phenomenon. Locke states that governments have the power to 
regulate property.45 This power has to be exercised consistently with 
the goals of natural law, but at the same time governments have, 
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when making regulatory decisions, leeways of choice.46 There is also 
enough evidence to suggest, Macpherson's interpretation notwith-
standing, that Locke's right of property is primarily an instrumental 
right. It is deduced from the rights to life and self-preservation and is 
'always subordinate to the latter'.47This then clearly allows for the 
possibility that the natural right of property may be modified by 
positive law, provided always that any such law itself remains con-
sistent with natural law. 

Ultimately, looking to Locke as the theoretical fountainhead of a 
strong labour theory of intellectual property is not sustainable. Locke's 
mixing metaphor, once it is stripped of its metaphysical context, 
generates too many indeterminacies and problems to provide a justi-
fication for intellectual property. The lesson from Locke on property 
is that we should take the metaphysical context of labour theories of 
property and their accompanying schemes of community seriously. 
Labour should not hold centre stage. 

Community and the Intellectual Commons 

The Intellectual Commons 

There are probably a variety of metaphysical schemes which might 
be used to support a theory of property. There is less choice when it 
comes to offering a generic characterization of community. Essen-
tially the choice is the same one that faced Grotius, Pufendorf and 
Locke. This is a choice between negative and positive community. 
What follows is an analysis of the relationship between these two 
conceptions of community and the intellectual commons. A final 
opening remark: we have seen that some of the elements of Locke's 
property theory might be used to advance the conclusion that there 
should be no intellectual commons. There are, we have seen, prob-
lems with this extreme conclusion, problems of indeterminacy based 
on the nature of labour. Without further argument we shall assume 
that some version of the intellectual commons will be necessary to a 
theory of intellectual property. 

How might we describe the intellectual commons? One way in 
which to think about it is to say that it consists of that part of the 
objective world of knowledge which is not subject to any of the 
following: property rights or some other conventional bar (contract, 
for instance); technological bars (for example, encryption) or a physi-
cal bar (hidden manuscripts). Our definition emphasizes the idea 
that the intellectual commons is an independently existing resource 
which is open to use. Open to use does not mean, however, that 
abstract objects in the intellectual commons are necessarily access-
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ible. Moreover the fact that an abstract object is not in the intellectual 
commons and therefore not open to use does not mean that it is 
inaccessible. Some examples are needed to illustrate. 

The Tale of Genji was completed probably by the first quarter of the 
11th century in Japan. By now it is part of the intellectual commons. 
While this tale remained in Japanese it was accessible, at least on one 
level, only to those who could read Japanese. Much of modern theor-
etical physics is'open to use (that is, in the intellectual commons) but 
is accessible to only a small number. Hieroglyphics, while part of the 
intellectual commons, might at some point in its history have been 
accessible by no one. Accessibility to the intellectual commons 
depends on a commoner having the relevant capability and com-
petence (for example, to be able to read and understand Japanese). 
The openness to use of an abstract object depends on its subsisting in 
the intellectual commons. Intellectual property rights can take an 
abstract object out of the intellectual commons, but this does not 
mean that it becomes inaccessible. Competent and capable persons 
can still gain access to the object provided they pay the relevant 
licence fee. Intellectual property rights place restrictions on the use of 
an abstract object, but this is a separate matter from the accessibility 
of the object to agents. This, as we have said, relates to the agent's 
capacities and competencies. 

Our characterization of the intellectual commons makes use of the 
idea of an objective world of knowledge. This at best would seem 
quaint to a post-modernist and in any case it seems to suggest that 
abstract objects exist. Actually the use of objective knowledge can be 
consistent with the claim that abstract objects only subsist. The objec-
tive world of knowledge is a concept developed by Karl Popper as 
part of his epistemological project.48 Popper divides the world into 
world one, world two and world three: world one is the physical 
world; world two is the world of our conscious experience; world 
three is the world of objective knowledge and this equals the logical 
contents of books, libraries, computer memories and so on. Objective 
knowledge for Popper simply means that truths about this world are 
independent of our subjective preferences. World three remains a 
human construction. Language provides a useful illustration of these 
two points. Humans invent language. Having invented it, certain 
truths about language hold independently of their wishes. I may 
want it to be the case that all languages have a subject predicate 
structure but the truth of the matter is independent of my desires. 
Abstract objects have their place in world three. Clearly different 
ontological accounts can be given of them. Their objective status 
does not settle their metaphysical status. 

The intellectual commons, then, consists of those abstract objects 
which remain open to use. It is a resource which by its nature is 



inexhaustible but not necessarily accessible. So far the intellectual 
commons has been portrayed as a global entity constructed by the 
collective labours of all humanity over all time. One implication 
which might be readily drawn from this model of the intellectual 
commons is that it is a resource open to use by all. This is by no 
means the only way in which the intellectual commons can be pre-
sented. Seeing the other possibilities is helped by a comparison with 
the common in English law. 

The commons is a distinctive legal concept within English prop-
erty law.49 By Locke's time the commons in English law already had a 
complex legal form. When Locke speaks of the common it is this 
legal conception that he has in mind.50 The commons refers to rights 
of common held by persons in relation to another's land.51 These 
rights include rights of pasture, rights of digging turf (common of 
turbary) and rights of fishing (common of piscary). Rights of com-
mon are confined to specific groups such as the inhabitants of a 
village or a manor or town. Most importantly for our purposes, the 
concept of common does not refer to the public ownership of land. 
Common land is land that is already owned by a person against 
whom the commoners have rights.52 Those who have rights of com-
mon have a right of access to the commons for those purposes con-
nected with the exercise of their rights; there is no general right of 
access by commoners and no general right of access by members of 
the public.53 The concept of the commons in English law is a deeply 
territorial, group-specific one. It does not refer to something to which 
all humanity has rights of entry or even something to which all the 
citizens of one state have entry. 

Rights of entry to the intellectual commons can also be limited to 
some group smaller than all of humanity. Some countries might lay 
claim to a distinctive intellectual commons which their citizens have, 
over time, generated. The cultural intellectual commons is some-
thing which is often linked to a specific group, this group being 
defined by reference to a criterion such as race or territory. Within 
the context of international law at least, the idea of a distinct internat-
ional cultural heritage has only embryonic beginnings.54 The idea 
that there are objects that belong in a global cultural commons is an 
idea which has been discussed, but has in no way replaced the belief 
that the cultural commons is predominantly national or regional.55 

Just as countries recognize and protect their cultural commons, so 
they may lay claim to the existence of a distinctly territorial scien-
tific/technological commons which is open only to those who are 
related to the territory or group. The belief in a territorial scientific 
commons may help to explain the reluctance of western countries to 
concede to developing countries the claim that technology is the 
common heritage of mankind.56 Yet at the same time there is no 



LOCKS, Labour ana the Intellectual Commons 5 7 

doubt that some technology is now the common heritage of man-
kind. 

The scope of the intellectual commons, we have seen, can be nar-
rowed by being linked to the activities of different kinds of groups. 
The intellectual commons can be divided up in different ways ac-
cording to place, time and content. There can also be different as-
sumptions about the nature of community in the intellectual com-
mons. At a fundamental level the decision comes down to a decision 
between positive and negative community. This decision, we shall 
see, has direct implications for the content and scope of intellectual 
property laws. 

Four Types of Community 

The purpose here is to show the different choices to be made con-
cerning positive and negative community and the implications of 
this for intellectual property, particularly its scope of appropriation. 
As part of this exercise we shall be drawing on Pufendorf in order to 
illustrate the analytical possibilities implicit in positive and negative 
community. The use of Pufendorf, though, is not part of an exegetical 
venture and should not be taken as such. Finally it needs to be 
remembered that for Pufendorf, Grotius and Locke the challenge is 
to explain the origins of private property in a world in which things 
begin their existence in common. Our purpose is different. It is to 
show that the evolutionary possibilities of intellectual property law 
depend heavily on how one models the relationship between the 
intellectual commons and community 

Pufendorf, unlike Grotius, spends time discussing the distinction 
between positive and negative community. In one passage he de-
scribes negative community as a 'community of all things' in which 
'all things lay open to all men, and belonged no more to one than to 
another'.57 Negative community is a state in which things are open to 
anybody to make the subject of exclusive belonging. Air, for exam-
ple, can be captured, compressed and bottled. By contrast positive 
community is a state in which things (for example, land or a fishing 
ground) are jointly owned by some group. In positive community 
there are joint rather than individual owners of common things. 
Pufendorf, in describing the difference, says that common things in 
positive community 'differ from things owned, only in the respect 
that the latter belong to one person while the former belong to sev-
eral in the same manner'.58 

Positive community is for Pufendorf clearly a product of consent. It 
is not the state in which people found themselves. Rather it was cre-
ated by people to suit their purposes. 'And so things were created 
neither proper nor common (in positive community) by any express 



command of God, but these distinctions were later created by men as 
the peace of human society demanded/59 Pufendorf's discussion of 
positive community shows that it does not include all in the owner-
ship of things but only 'those for whom the thing is said to be com-
mon'.60 Positive community for Pufendorf is an exclusive state. It ex-
cludes those who are not part of the ownership agreement. In the case 
of negative community the position is different. There is no ownership 
agreement in place. No one is excluded by virtue of an agreement and 
so acquiring the ownership of something is open to all. Once acts of 
ownership take place in negative community, it too becomes 
exclusionary in nature. But at least in the beginning we might see it as 
an inclusive form of community, for ownership is open to all.61 

Taking Pufendorf's distinction between negative and positive com-
munity and then applying the inclusive/exclusive distinction to both 
produces a matrix of four basic types of community: inclusive posi-
tive community, exclusive positive community, inclusive negative 
community and exclusive negative community. These four types of 
community have the following stipulative meanings assigned to them. 

Inclusive positive community represents a broad vision of human 
community, for it includes all humans; that is, there is only one 
group.62 Inclusive positive community is a global vision of commu-
nity in which all have the right to use the commons for their indi-
vidual welfare.63 The commons acts as a kind of global resource 
which belongs to all to use. This form of community is perfectly 
consistent with individuals holding private property. Under condit-
ions of inclusive positive community all individuals have a right to 
use the commons as a resource and may generate property rights in 
those things made by using the resources of the commons.64 The 
commons itself does not fall into appropriation, for that would be to 
destroy it as a resource for all. 

Exclusive positive community is the ownership of things in the 
commons by a group of some kind; that is, a group smaller than all 
of humanity. Those who are not part of the ownership group are 
necessarily excluded. 

Inclusive negative community, like inclusive positive community, 
encompasses all individuals. It is, following Pufendorf, a community 
in which the acquisition of things lies open to all. The principal 
difference between it and inclusive positive community is that, in the 
case of the former, the commons does not belong to anyone. But 
anyone may capture and own a part of it. 

Exclusive negative community represents some subset of inclusive 
negative community. The ownership of things in the commons is 
open to all the members of some group, rather than just all. 

There are many forms of community. It seems the worst kind of 
reductionism to posit four types. But our claim is not this. There are 



as many kinds of community as there are moral traditions, shared 
understandings and ways of life. Different communities also make 
very different normative and legal arrangements for the distribution 
and use of property. However all communities have to make decis-
ions about the scope of the commons and the relationship of those in 
the community to the commons. Our four basic types of community 
represent alternative models of the way that relationship might be 
constructed. The existence of these four models is perfectly con-
sistent with the existence of many communities, all differing in the 
detail of their moral and property norms. Two communities, for 
instance, might both adopt a model of an inclusive negative commu-
nity, but have very different views on what may be taken out of the 
commons. The fact that in negative community things lie open to all 
does not necessarily mean that all things are open to ownership.65 

Furthermore, as we saw earlier, the intellectual commons itself may 
have different boundaries drawn around it, based on content, time 
and place. So, for example, the intellectual commons might be lim-
ited to the culture of a particular people, or a place such as North 
America, and this form of the intellectual commons might be linked 
to exclusive positive community. 

When it comes to the regulation of the commons, all property 
regimes are underpinned by some version of one of the four basic 
types of community we have identified. Which model serves any 
given property regime is a question of fact. Pufendorf, for instance, 
makes it clear that the original community was negative and that this 
is a matter of fact, not moral argument,66 Humans are free to change 
this arrangement provided always that whatever they choose is con-
sistent with natural law. 

Our analysis of the commons and community then raises two 
separate questions. Which vision of community drives the property 
arrangements for the intellectual commons? Are there moral argu-
ments for preferring one type of community over another when it 
comes to making decisions about the relationship between commu-
nity and the intellectual commons? The first question is primarily a 
question of fact. The intellectual commons is a resource, a resource 
which consists of abstract objects. Every community has to make 
decisions about the use of this resource. There is no escaping this. 
Decisions about who is to have rights of access and use of the 
intellectual commons are decisions that are constitutive of 
community. 

The second question we posed is moral in kind. Are there reasons 
to choose one kind of community rather than another when it comes 
to making regulative arrangements in relation to the intellectual com-
mons? Answering the second question is going to be difficult outside 
the context of any given community, its goals and predicaments. This 
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is not to say that there are no philosophical methods for generating 
an a priori, context-independent answer as to which model of com-
munity and commons is morally desirable. One might use, as John 
Rawls does in his analysis of justice, a combination of ideal theory 
and abstract contractarianism, in order to arrive at some universal 
answer. Another route to a universal answer might be through the 
method of dialectical reasoning employed by Plato. Choosing either 
one of these "methods would involve us in a debate with their 
communitarian critics. 

Another way of approaching our secpnd question is to ask whether 
there are any philosophically grounded reasons for thinking that one 
vision of community is preferable to another when it comes to decis-
ions about property that involve the use of the intellectual commons. 
This approach does not aspire to demonstrate a philosophical truth, 
but rather seeks to build a philosophical case for a position by pro-
viding reasons for thinking it to be correct. At the same it remains 
open to the possibility that the philosophical case may be rebutted by 
experience. But, equally, experience may help to show that the philo-
sophically grounded case is correct. 

Our question, then, is whether there are reasons to favour one of 
the models of community we have identified when it comes to mak-
ing decisions about the relationship between community and the 
intellectual commons. One assumption we make without defending 
it is that communities have an interest in encouraging the creativity 
of their members. A way to proceed to an answer is to come to some 
understanding of the role that the intellectual commons has in aiding 
creativity of all kinds. If, as we shall suggest, the intellectual com-
mons has a vital role to play in the creative process then one way in 
which to decide amongst the various basic types of community is to 
ask which one best serves to cultivate an intellectual commons. Of 
course it may be that the intellectual commons does not just serve to 
promote creativity, but also has a more general role in the economic 
survival and evolution of communities. In other words there may be 
more reasons than just the encouragement of creativity to maintain 
the intellectual commons as an open resource. The next section con-
fines itself to a discussion of the link between creativity and the 
intellectual commons. 

Creativity and the Intellectual Commons 

The link between the commons and creativity is not to be found in 
Locke. Tully claims that Locke has a view of man as a maker of things, 
but he then goes on to say that Locke was seeking to emphasize man's 
creative achievements.67 This is probably a mistake on Tully's part 
because the concept of creativity does not gain wide currency until the 



20th century. It does not appear as a fully fledged notion until the 
Romantic movement of the 18th century.68 Until that period man's 
status was that of labourer while the role of creator is exclusively 
occupied by God. According to Locke, the clear implication is that 
men are workers and labourers in the commons, rather than creators. 
With Marx, as we shall see in Chapter 5, the creativity of humans is 
fully recognized, but the full expression of that creativity only occurs 
outside of private property rights and capitalism. 

One problem is that the concept of creativity has for a long time 
been the province of psychology rather than philosophy. It may be a 
concept that is not responsive to philosophical treatment.69 On one 
view creativity is simply a psychological phenomenon best consigned 
to the philosopher's category of the context of discovery. This seems 
too limited a view. And, in any case, the philosophical work on the 
importance of tradition in the context of the philosophy of science 
suggests that it may be possible to develop a coherent philosophical 
account of creativity.70 

One common view of creativity is to see it as a highly individual 
process or act. This view, if analysed, would have for its ontological 
base some version of individualism. Roughly this is the idea that the 
dominant forces.in social life are individuals and their decisions, 
rather than groups, forces of history, institutions and so on.71 Linked 
to this ontology is a standard view of the nature of individuals which 
emphasizes their rationality and independence. Individuals are whole 
and they extend themselves in various ways to make up parts of 
social life. On this view creative acts would be the expressive acts of 
individuals following their own interests. On the other hand, one can 
also completely subordinate the individual in an analysis of creativ-
ity. Such an analysis is conditional upon denying individuals their 
ontological primacy. Individuals in a sense become derivative crea-
tures, dependent for their make-up upon various collectivities and 
impersonal forces. Individuals still create, but their role becomes that 
of a conduit for some greater whole. 

Neither view of the ontology of creativity is particularly attractive. 
It is incomplete at best to say that creativity is exclusively an indi-
vidual act or alternatively that it is the manifestation of greater forces 
outside of the individual. The first view ignores the importance of 
tradition. Creativity is tied to tradition. Authors, composers, music-
ians and scientists move in traditions and cultures which they react 
to or against. Equally a story about creativity which sees it as an 
outcome of tradition or other social forces ignores the capacity of 
individuals to step outside of social norms. Creative individual's are 
in one respect rule breakers. They develop ways of looking at the 
world that have no immediately recognizable fit with the pre-exist-
ing norms or ways of thinking in a given area. A better way of 
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thinking about creativity is to say that it involves individuals in dual 
and contrary roles. When the act of creation is complete, the indi-
vidual steps forward to claim the role of inventor, pioneer, innovator, 
genius and so on. Yet the link between tradition and creativity sug-
gests that, in the creative process, individuals play out another role, 
that of the borrower and copier. When intellectual property rights 
are claimed, right holders often lose sight of the duality of roles they 
have occupied* preferring to think of themselves exclusively in terms 
of creator and demanding protection against other borrowers and 
copiers. Intellectual property law, because of its focus on individual 
ownership, helps in fact to embed an individualistic notion of crea-
tivity. 

This sketch of creativity assumes a different ontology from the two 
just described. It endorses some version of individualism, for it rec-
ognizes an autonomous capacity of individuals to create. But it also 
implies that individuals only reach this capacity with the help of 
others, for in the role of borrower the creator sits at the table of 
others. The ontology which best fits with this view of creativity is the 
one that Philip Pettit develops and defends under the distinctive 
label of holistic individualism.72 Roughly his argument is that social 
ontology has two axes. The vertical is concerned with the extent to 
which individuals are patterned social objects, patterned from above 
by structures, forces and so on. The horizontal axis is concerned with 
the extent to which individual capacity depends on interaction with 
others. Pettit defends one form of individualism on the vertical axis 
and holism on the horizontal axis. This ontology fits neatly with our 
view of creativity and so we will adopt it for our ontological base. It 
helps to provide the analytical justification for our claim that creators 
are involved in dual and contrary roles. 

As we have seen, individuals engaged in the creative process need 
the interaction of others. The presence of others can manifest itself in 
various ways. It can be a personal presence or a notional presence in 
the form of the creator accessing the works of other individuals. 
Presence can also take a diffuse form as it does in the case when 
individuals work in ways which have been determined by tradition. 
The intellectual commons has a vital role in the interactive process. It 
consists of abstract objects embodied by others in works, works which 
individuals draw upon in the process of creating their own. Abstract 
objects are the beliefs, arguments and theories of others. They are, as 
it were, the disembodied presence of others. By its nature the com-
mons is an inexhaustible resource which grows richer in content 
through use. Its influence is hard to map in some straight-line 
fashion. 

The kinds of arrangements which are made to regulate the access 
of individuals to the commons would affect creativity in different 



ways. Restricting access to the commons would probably have a 
negative impact on creativity, at least for those individuals denied 
access. The general argument we have developed makes this a plaus-
ible claim. Ultimately, though, assessing the truth of this claim is a 
matter of experience over time. We can deepen the plausibility of our 
claim by means of an example drawn from the history of science. The 
dominant motif in much of the scholarship in this area has been that 
the fate of scientific theories is heavily affected by social and cultural 
factors.73 

Some history of science is deeply suggestive of the possibility that 
even temporary bars to the intellectual commons might have ad-
verse long-term effects on scientific understanding and creativity. 
Goldberg's comparative study of the response to, and spread of, the 
theory of relativity in four different countries illustrates how differ-
ent social structures caused vast differences in the understanding 
and spread of the theory. In Germany between 1905 and 1911, relativ-
ity became a focal point of discussion because of. the combative and 
competitive nature of German academic scientific life, as well as the 
migratory behaviour of its academicians. No one university was able 
to dominate scholarly discussion for any length of time and the 
comparative free flow of information and ideas within an intellectu-
ally competitive environment ensured a variety of critical responses. 
This variety was in the case of Germany the reason for the eventual 
acceptance of the theory of relativity.74 The French response to rela-
tivity in the same period came in the form of a superior silence. The 
reason lay in an institutional arrangement which made it possible for 
one man, Poincare, to dominate thought about the theory.75 

Although Goldberg is centrally interested in the diffusion of rela-
tivity theory, his work suggests, on the assumption that variety of 
response in a given field is a key indicator of creativity at work, that 
a strong link exists between scientific creativity and institutional 
structures that promote the communication of scientific ideas. Such a 
claim is also consistent with those analyses of creativity which see its 
essence lying in the act of cross-fertilization or recombination of 
different frames of reference, ideas and theories.76 Without access or 
with only limited access to ideas, creativity in the form of cross-
fertilization is not likely to flourish. One might extrapolate from this 
kind of work that creativity in science especially might be dramati-
cally affected by choices about the structure of the intellectual com-
mons in which science is to work. 

A summary of the point we have arrived at is this. The intellectual 
commons is crucial to creativity. We can depict it as a resource. It is 
much,more than this, but that is another matter. It is an unusual 
resource in that it grows in strength through use and exploitation. In 
other words, as the contents of the world of unpropertized objective 
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knowledge (abstract objects) expand that world becomes more valu-
able for problem solving. Experimenters, whether they are artists or 
scientists, have more abstract objects that are open to use. Progress 
with the solution of complex, polycentric tasks improves. 

If this is right, there are at least two objectives a society should 
consider when it comes to considering arrangements for the intellec-
tual commons. First, the existing intellectual commons should not be 
depleted. More rather than less abstract objects should remain open 
to use. (The question of access, we have noted, is a separate matter.) 
This suggests the existence of preservationist duties with respect to 
the commons. Second, the intellectual commons should continue to 
be enlarged. More rather than less abstract objects should be added 
to it. This suggests that duties of nurture relate to the intellectual 
commons. 

The next stage of the argument suggests how we might proceed in 
making decisions about community and the intellectual commons. 
The point has already been made that there is not likely to be a 
satisfactory universal answer to this question. 

Choosing Community and Common 

One way in which to decide about the appropriate property arrange-
ment for the intellectual commons is on the basis of self-interest. Self-
interest forms the basis of certain kinds of ethical theory. It also is a 
central assumption of rational choice explanations of individual be-
haviour and the social patterns that such behaviour causes. In the 
past, self-interest seems to have been at play when agents have had 
to choose negative or positive community. The history of certain 
resources under international law and the evolution of the common 
heritage of mankind principle in international law are both instruc-
tive in this respect. When Grotius, a defender of negative commu-
nity, argued for the principle of freedom of the seas, 'he provided a 
useful ideology for competition over material resources in the non-
European world',77Grotius' Mare Liberum, which articulates the prin-
ciple of freedom of the seas, was, we know, a legal brief composed to 
justify the capture of a Portuguese galleon by a vessel of the Dutch 
East India Company.78 Debates over the concept of community to 
govern use of various resources still continue to be heavily influ-
enced by perceptions of economic self-interest. The deep sea-bed, for 
instance, is a natural resource. Amongst other things it contains min-
eral deposits. Over the years the status of this resource in internat-
ional law has been the subject of considerable debate.79 Clearly those 
countries like the United States which have the technological capac-
ity to exploit the sea-bed have a great deal to gain from the legal 
implementation of a regime for the sea-bed which sees it as part of 



the commons in the context of negative community. Under such a 
regime all states would have the rights of commoners to appropriate 
the resources of the sea-bed but only some would be capable of 
exercising those rights. Those agents who are not integrated into 
negative community, in that they lack capacity to exploit it, are left 
with the effort of arguing for a share of the proceeds of the commons 
on the basis of some distributivist principle, or alternatively depend-
ing on some principle of charity. The inclusiveness of individual 
agents in the negative commons and community only relates to the 
existence of rights of use or appropriation which all are said to have. 
This inclusiveness does not extend to making one a part-owner of 
the commons. 

It is hardly surprising that developing countries that lack the in-
dustrial power to exploit natural resources like the sea-bed have 
argued that positive forms of community should underpin the legal 
regimes that govern the exploitation of such resources. Positive com-
munity offers commoners the rights of joint ownership. Any one 
individual commoner has to seek the consent of the others to exploit 
the resource or cooperate with others in the exploitation of the re-
source. No such cooperation is required in negative community. The 
contest between negative and positive community emerges clearly in 
relation to the sea-bed and the principle of 'the common heritage of 
mankind'.80 The problem has been that the common heritage prin-
ciple like the commons needs some supporting vision of community 
so that its implications in terms of rights and obligations of states can 
be identified.81 Developing countries have naturally sought to inject 
some vision of positive community into the principle. On the other 
hand, in different economic contexts, developing countries might 
support the idea of negative community. Those developing countries 
which had a rich variety of plant genetic information might favour 
negative community if they had the economic and technological 
capability of profiting from the transformation of such information 
into a tradeable commodity. 

Self-interest might guide agents to other kinds of decisions about 
the community and the intellectual commons. Obviously enough, 
much depends on whether the self, as it were, includes more than 
just economic gains in its thinking. In any case, even if self-interest is 
calculated purely in economic terms, rational agents may decide in 
favour of positive community. Assume for a moment that the claim 
that the intellectual commons supports creativity is right, and as-
sume further that agents, in this case states, want to encourage cre-
ativity of all kinds. Then one means to that end is to ensure that the 
choice of community serves to preserve the commons. Is there a 
reason for thinking that either positive or negative community will 
better serve the goal of preserving the intellectual commons? The 



answer to this question is largely an empirical matter. Without argu-
ing the matter in full, positive community does probably establish 
some kind of duty of care to preserve the commons. It seems to do so 
in Locke's theory. For Locke, once the proviso concerning enough 
and as good for others is not satisfied in the state of nature, then 
property must revert to common ownership.82Nor is the situation so 
strikingly different in civil society. Property in civil society is now a 
matter of positive regulation, but governments have to carry out that 
regulation bearing in mind that persons retain their natural rights of 
life, liberty and the means of preservation.83 Individuals continue to 
have a right to participate in the resources of the community. Rights 
of common ownership along with private property rights are one 
important way in which the natural rights of individuals over re-
sources are preserved. Preserving the commons seems to be part of 
the prudential duties of governments. 

Negative community contains more dangers for the existence of 
the intellectual commons, both its present existence and its future 
enlargement. There are two kinds of dangers. One kind involves 
more individual raids being carried out on the existing commons. 
Property strikes against the commons manifest themselves in vari-
ous ways. The scope of patentable subject matter, for instance, in-
creases. A second kind of danger is that individuals find ways to 
prevent abstract objects from making it into the intellectual com-
mons. So, for instance, individuals find ways of switching protection 
for abstract objects from systems of limited duration to systems of 
indefinite duration. (An example is the use of trademarks to protect 
shapes once design protection for those shapes has run out.) Both 
these dangers increase under proprietarianism, something we dis-
cuss in the final chapter. 

The adoption of negative community has the possible consequence 
that large parts of the intellectual commons can be appropriated over 
a period of time. There are two reasons for suggesting it is only a 
possible consequence. First, some things may be inherently inca-
pable of being appropriated. This is just the point which Grotius 
makes with respect to the sea and why on his argument it remains in 
the commons. Second, negative community need not logically entail 
the appropriation of the intellectual commons, if there are regulatory 
conventions or principles which in some way set limits on the per-
missible scope of appropriation. In the case of intellectual property, 
distinctions like those between ideas and expression in copyright 
and discovery and invention in patent law have just such a regu-
lative role. 

The dangers of negative community for the intellectual commons 
come when technology makes new kinds of appropriation possible 
or when the regulatory conventions protecting it for one reason or 
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another cease to work. The intellectual commons then becomes a 
hunting ground for the economically strong and the technologically 
capable. An example from patent law helps to illustrate the kinds of 
appropriations that might become allowable under conditions of nega-
tive community. Most patent law systems operate with a distinction 
between discovery and invention. Discoveries, unless they are part 
of some novel process, are not generally patentable. So, for example, 
human DNA sequences, because they are sequences of information 
that occur in nature, would not normally be patentable. They would 
form part of the intellectual commons. If, however, for some reason 
the principle that discoveries were not to be patentable were no 
longer followed, then, under conditions of negative community, hu-
man genes could become the subject matter of individual appropri-
ation.84 It is less clear that this would happen under conditions of 
positive community. Before it could happen, it would require the 
consent of all the commoners since the human genome would itself 
be jointly owned. Linking positive community to the intellectual 
commons would have the effect of reducing predatory moves against 
the commons by individuals. The cooperation of other individuals 
would be necessary before individuals could make any such moves. 

It is not possible to be sure about the fate of the intellectual com-
mons under either negative or positive community. Our general claim 
is that, under conditions of negative community, the existence of the 
intellectual commons is more likely to be threatened, more likely to 
be propertized. If we accept that the intellectual commons is vital to 
the goal of maintaining and encouraging creativity, we have one 
reason for choosing to link positive community to the intellectual 
commons: it is more likely to preserve the commons. Those who 
argue for an extension of intellectual property rights and link that 
extension to negative community may ultimately be suggesting a 
self-defeating strategy, The extension of intellectual property rights 
under conditions of negative community may provide individuals 
with strong incentives to act in non-preservationist ways when it 
comes to the intellectual commons. A reversal of the economist's 
common pool problem takes place.85 Common pool problems deal 
with valuable objects/assets that are open to capture. In the case of 
physical objects such as fish the absence of property rights leads to a 
depletion of the resource. First possession rules.®6 People overfish 
because there is no incentive to do otherwise. Some scheme of well 
defined property rights in such a case can have a preservation effect 
with respect to the resource in question, provided the scheme makes 
people calculate the costs of overfishing. In the case of abstract ob-
jects under conditions of negative community, property rights pro-
vide an incentive to appropriate the commons or prevent abstract 
objects from making it into the commons. The stronger the property 



rights the more marked this effect. Self-interest combined with con-
ditions of competition make this behaviour the only rational course 
of action. (We expand on this argument in Chapters 5 and 6.) Under 
conditions of negative community, property rights in abstract objects 
no longer have a strong preservation or nurturing effect. Depending 
on their scope they may in fact, for reasons we give in Chapter 6, 
have a destructive effect. The intellectual commons faces a different 
kind of tragedy to its physical counterpart. 

So far we have explored the role that self-interest might play in 
choices about community and the intellectual commons. But there 
are other kinds of arguments which might be explored - in fact 
probably a long list of them. Classical liberal principles suggest some 
prima facie reasons for choosing positive community when consider-
ing the link between community and the commons. For many, if not 
most, liberals it is axiomatic that the state should be neutral as be-
tween conceptions of the good life. The state is only to intervene in 
order to prevent harm to others. Private property is central to liberal-
ism's promise of allowing different visions of the good life to flou-
rish. The institution of private property gives individuals control 
over those resources needed to implement their particular version of 
the good life. One possibility, within market societies, is that prop-
erty holdings may be concentrated in the hands of a few. This is a 
problem to the extent that control over property by a few entails the 
control over the means of implementing different individual visions 
of the good life. The problem of a concentration of ownership may be 
more of a problem in those societies where negative community is 
regularly chosen over positive community. Positive community, be-
cause it mandates the cooperation of the commoners, may be a better 
option in relation to those resources like the intellectual commons 
which we think should have the status of a universal and perma-
nently accessible asset. ' a,. 

Conclusion 

Locke is important to the intellectual property theorist but not be-
cause he provides a labour theory of justification for intellectual 
property rights. First, his analysis shows the indeterminacy of labour 
as a basis for a theory of property rights. Labour only offers an 
apparently stable basis for theorizing in Locke's work because of 
Locke's metaphysical assumptions. Locke, and the natural law tradit-
ion of which he was a part, remind us that the choices over property 
forms are choices about the nature of community. When it comes to 
intellectual property it is, we have argued, positive community we 
should be inclined to choose. The intellectual commons has to be 



nurtured by a continuing process of accretion. Negative community 
is more likely to interfere with or curtail this process. 
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4 Hegel: The Spirit of 
Intellectual Property 

Introduction 

Like Locke, Hegel wrote on property. To a far greater extent than 
Locke, Hegel's analysis of property and his political philosophy are 
integrated parts of a dense metaphysical system. No attempt is made 
here to develop an account of the complex interlinkages between the 
various parts of Hegel's philosophical system. This is a matter for 
Hegel's interpreters. 

This said, Hegel is too important to ignore when it comes to a 
treatment of property. Hegel is a philosopher of 'big' ideas. His ideal-
ist metaphysic is aimed at an explanation of the world and its major 
phenomena, such as being, freedom, consciousness and the state. It 
is precisely because Hegel was dedicated to the task of building a 
philosophical system that would confer an understanding of major 
existential, metaphysical and social issues that his philosophy con-
tinues to be an important source of ideas and influence for contem-
porary theorists.1 This chapter, then, is part of a tradition which looks 
to Hegel's work in order to acquire a distinctive explanatory per-
spective on the particular object of analysis - in the present case the 
institution of property in the form of intellectual property. 

Unlike Locke, Hegel is not primarily interested in defending a 
particular normative structure of community (for example, positive 
inclusive community). Instead his aim is to reveal the role that com-
munity plays in the evolution of individual freedom. The challenge 
in this chapter is to try to identify the distinctive role and effects that 
property in abstract objects might have in that epic historical journey. 
To this end we concentrate on Hegel's explanation of the role of 
property in those systems that he identifies as being active in the 
development of the individual will and the state. There is in Hegel a 
full-blooded analysis of property as a phenomenon of system. The 
question we ask is whether this analysis offers any insights into the 
phenomenon of intellectual property in the context of modern soci-
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eties. Our reading of Hegel suggests that intellectual property may 
have negative effects on community. 

Philosophy, says Hegel, is 'the exploration of the rational'.2 But 
knowledge of the rational requires the identification and elaboration 
of forms: he rails against those who are preoccupied with the sub-
stantive and ignore the fact that philosophical knowledge is based on 
a unity of form and context.3 The reference to form does not signal 
the adoption by i k gd of Viauy -s iheory of Forms, a theory which 
claims that knowledge is based on eternal objective forms of which 
earthly reality is but a poor imitation. Hegel's problem with Plato's 
metaphysical scheme is that it leads political philosophy into stasis. 
Greek ethical life is portrayed as static and one-dimensional. There is 
no room for the subjective, personal impulse that would inevitably 
bring change to Plato's objective, rigidly ordered, ethical and politi-
cal world.4 Hegel confronts what he implicitly claims that Plato does 
not - the brute fact that there is change in the world. The construc-
tion of any philosophical system must stay open to that fact. 

In Hegel's Philosophy of Right, change takes the form of a series of 
transitions: personality to morality, morality to ethical life, family to 
civil society, civil society to state. Personality, morality and so on are 
concepts, but for Hegel concept has a special strong sense; concept 
includes its actualization. A concept is fit for philosophical science 
when it is combined with its determinate expression in the world. 
Hence Hegel's claim that philosophy has no truck with '"mere con-
cepts'".5 A sociological reading of Hegel is possible because he is 
concerned with the manifestation of concepts, in the world.6 In the 
Philosophy of Right these concepts take on the form of systems which, 
critically, undergo a process of evolution and transformation. Hegel, 
through his speculative method of philosophy, outlines the forms of 
those systems important to the 'idea of right' and then maps the 
direction of their evolution.7 The family goes through dissolution 
and merges with civil society while civil society is made up of inde-
pendent and interacting systems such as the system of need.8 In 
short, concepts are concretely embodied in the world in the form of 
social systems. 

Within legal philosophy, Hegel's arguments concerning property 
do not enjoy a great following. There are occasional explorations of 
his philosophical system, carried out mainly for the purpose of show-
ing how his arguments relate to the justification for property.9 Hegel 
is sometimes said to be offering a distinctive personality theory of 
property, one which can be contrasted with a Lockean labour theory 
of property.10 In the case of certain intellectual property rights such 
as copyright, which deals with artistic works, dramatic works or 
literary works, the link between property rights and personality in-
tuitively seems strong. Thus one tempting strategy is to make Hegel's 



personality theory serve the task of justifying at least those intellec-
tual property rights in which personality is creatively involved. 

There are two reasons why this approach is not adopted here. 
First, there is a serious question whether the contrast between Locke's 
theory of property and Hegel's theory ought to be framed in terms of 
labour versus personality.11 For the theological Locke, the whole point 
of the connection between labour and property is that it allows indi-
viduals to fulfil God's purposes. Property for Locke serves personal-
ity. For Hegel, 'property is the embodiment of personality'.12 That em-
bodiment begins with the taking of something not in the possession 
of others, or, in Locke's terms, taking from the commons. The differ-
ence between the two theories perhaps lies less in the specifics of 
their respective accounts of property and more in the different meta-
physical schemes that property is made to serve. Secondly, discus-
sions of Hegel's work which utilize his theory for justificatory pur-
poses also tend to overlook the critical nature of his philosophy, 
especially with respect to property. Hegel does see a contradiction in 
individual property ownership (using individual subjective will, 
which makes something mine, depends on participation with others 
in a common will that it be mine ).13 Gillian Rose puts it this way: 

The fundamental paradox of Hegel's thought is that he was a critic of 
all property forms, but his central notion of a free and equal political 
relationship is inexplicable without concepts of property ... and hence 
incomplete without the elaboration of an alternative property rela-
tion.14 

The rest of this chapter is divided into two sections. The first 
delivers a general discussion of Hegel's work on property, including 
some remarks he makes on intellectual property. Property theorists 
tend to concentrate heavily on what he said in the Philosophy of Right. 
We shall follow this practice. The second section links the general 
discussion of property to Hegel's theory of state and examines the 
implications of this analysis for the phenomenon of intellectual prop-
erty.. 

Hegel's Property 

Central to the Philosophy of Right is the concept of a will which under-
goes a series of evolutionary transitions. These transitions begin with 
a will unmediated by social relations and culminate in the general-
ized will that has located itself in the context of the state and world 
history. Will is defined in terms of the unity of two moments of the 
ego, one 'the pure thought of oneself' and the other 'the finitude or 
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particularizatiori of the ego'.15 Hegel completes the definition by say-
ing that will is 

the se//-determination of the ego, which means that at one and the 
same time the ego posits itself as its own negative, i.e, as restricted 
and determinate, and yet remains by itself, i.e. in its self-identity and 
universality. It determines itself and yet at the same time binds itself 
with itself.16 

In essence, will is thought made articulate in one of two contrast-
ing dimensions. The contrast is between thought in an abstract, uni-
versal mode and thought in a particularistic, determinate mode of 
operation. Operating in these modes, both of which presuppose self-
:onsciousness, the task of the will is to achieve absolute freedom.17 

Freedom is not used by Hegel in the liberal sense of lack of con-
straints on the volitional agent, but rather is a realized state of being 
i)f the agent, a state of being which is situated in a given historical 
rontext. Freedom is not, on Hegel's account, just a suitable institu-
tional arrangement for individuals. It also involves their par napa-
li on in a historical process, a process which shapes their perception 
ind realization of freedom. The task of the will is carried out in 
several stages. In the first stage will is conscious of itself as personal-
ty, and seeks to impose itself on the external world.18 Will must also 
ixist in the form of particular, subjective morality before it finds its 
ultimate liberation in the state. Hegel's main account of property is 
:o be found in the first stage of the will's development when will 
nanifests itself as personality. 

The mind for Hegel is free and its personality begins when it has 
;elf-knowledge unhindered by any restriction.19 This universal but 
jare form of freedom is not enough, for personality has to achieve 
some more concrete form of existence in the world. This is where 
property makes its entrance. The more concrete form happens through 
he appropriation of things, there being an 'absolute right' to the 
ippropriation of things.20 Included in the category of things are 'mental 
iptitudes, erudition, artistic skill'.21 These 'inner possessions', once 
externalized, become things capable of legal possession. These state-
nents on property may easily be interpreted as an argument for the 
ixistence of private property. Hegel does, after all, talk of an absolute 
ight of appropriation, and argues that will becomes objective in 
private property. But this interpretation loses sight of Hegel's ex-
planatory, evolutionary perspective. He is concerned with the begin-
tings of mind or will in the external, physical world. Persons ines-
capably have to make decisions about the external world. This is a 
situation that has the character of both immediacy and confronta-
ion.21 Personality begins to lift itself out of this situation by claiming 



the 'external world as its own'.23 Property represents the first stage of 
this actualizing process. It is one of the first acts of free will in which 
the will as personality takes on a concrete, free form. However prop-
erty, for Hegel, does not primarily exist to satisfy ordinary needs, 
desires or cravings, although he concedes that it can easily appear 
so.24 The underlying reality is that 'property is the first embodiment 
of freedom'.25 

Why Hegel says this is more readily understandable when his 
concept of will is exposed a little more, Hegel does not reject private 
property. He is critical of Plato for doing so in the Republic, To reject 
property is to misunderstand the true nature of freedom. Freedom 
has a subjective element, an element which Plato's state denies its 
citizens. Their freedom is the objective freedom that comes from 
conformity to a set of rules cognized and promulgated by those 
possessing moral wisdom and objective knowledge - the Philos-
opher Kings. Hegel's constant claim is that the modern state must 
recognize subjective freedom. 

What is the role of property in the attainment of subjective free-
dom? One suggestion has been that private property is the institu-
tion which allows the exercise of subjective freedom, where subjec-
tive freedom means the satisfaction of individual wants and de-
sires.26 Another is that the making of property claims contributes to 
the development of personality. It invites recognition by others which, 
if given, helps to foster a moral and social dimension in the personal-
ity of the property claimer.27 There is more to add here, however. It is 
certainly true that, for Hegel, property plays a crucial role in defining 
an arena of social life in which desires rather than law are the prime 
determinants of choice and activity. But property also has a more 
fundamental role. Hegel's argument, although encased in complex 
language, carries a simple message: property is essential to indi-
vidual survival in the world where survival refers not just to biologi-
cal survival but also to the ability to cope with life in the context of 
one's given social system. Living in the world, the exercise of our 
abilities in life, requires certain things of us if we are to survive and 
one of these is the accumulation of property. Mine and thine is not 
only a division that personality needs to make, in order to take its 
place in the world as a moral free-willing individual entity or par-
ticularity, but it is also an institutional form which individuals need 
in order to make their way in the world. 

Hegel's absolute right of appropriation does not entail rights of 
absolute appropriation. Like others before him, Hegel posits the case 
of the extremely needy individual and the 'rightful property of some-
one else'. There is in this situation a 'right of distress'.28 The needy 
individual is entitled to take those resources he requires for survival. 
Hegel's argument is simply that, where the denial of property in-



volves the denial of life, a person is truly being deprived of his 
freedom of will.29 Property, essentially, retains for Hegel a deeply 
instrumental character. Good for Hegel is 'freedom realized, the ab-
solute end and aim of the world'.30 The abstract right of property is 
subordinate to this end; it has no independent validity.31 

This first part of Hegel's explanation of property focuses on its 
importance for the individual personality. Although it resembles a 
psychological account of personality and property, it is closer to a 
teaching of an understanding of property and personality. It is an 
account of the way the free-willing mind, imagining itself to be infinite 
and universal, confronts an external reality that restricts it. The begin-
nings of coping with that restriction are the beginnings of property. 

As Hegel's philosophical description of right unfolds, a crucial 
shift takes place in the presentation of property. His perspective 
shifts from that of the individual looking into the world to that of the 
philosophical scientist looking at the patterned manifestations of ob-
jective spirit in the world.32 Property from this perspective appears 
differently. It becomes systemic in character and is now to be under-
stood through its functional links with state and civil society. Hegel's 
analysis of property shifts into what in modern terms we might call a 
sociological mode of analysis. Personality requires the concept of 
property; the presence of others means that the concept of property 
has to assume a role in addition to the one it has in individual 
psychology. Property ceases to be just the extension of personality 
and becomes the subject-matter of contract.33 Contract law necess-
arily draws in the state. Property becomes the subject-matter of inter-
action between personalities and the state. 

Hegel envisages that the free mind may place almost anything into 
the category of thing. There is no prior determination of what can 
and cannot be the subject of property. Personality is left free to range 
over the world. Thus the patenting of animal life forms, or DNA 
segments, or plant varieties involves things that are all potentially 
capable of appropriation. There is no obvious normative argument in 
Hegel against such developments, merely an explanation of their 
nature. Property is whatever the will chooses to occupy, although the 
nature of the thing in question can determine the effectiveness of the 
occupation. Some things, such as food, can be completely appropri-
ated. Others, such as the elements, cannot be. Mastery of things in 
the sense of occupying them, Hegel thinks, is always likely to be 
incomplete.34 Our equipment, cunning and dexterity also condition 
the activity of occupation.35 For highly scientific/technological soci-
eties guided by cunning, very little is likely to remain free from 
appropriation. 

Property, because it is the product of will, can be abandoned or 
alienated through an act of will.36 However there is a proviso: the 



thing must be 'external by nature'.37 The proviso serves to support 
Hegel's immediately succeeding proposition that 'those goods, or 
rather substantive characteristics which constitute my own private 
personality and the universal essence of my self-consciousness are 
inalienable and my right to them is imprescriptible. Such character-
istics are my personality as such, my universal freedom of will, my 
ethical life, my religion.'38 There is a rough parallel with Locke's wide 
use of property to include life and liberty. For Hegel, personality is 
something that belongs to oneself. Taking possession of oneself oc-
curs through a process of self-development.39 The concept (here used 
to refer to potentiality) of oneself as free and self-determining is 
made actual through conscious self-development. Self-ownership is 
not, however, inevitable. Mind, because it is free, may fail to live up 
to its potential. There is also the possibility of the alienation of per-
sonality.40 (It seems, for Hegel, that something which by nature is not 
external can be made so.) Similarly for Hegel intelligence, morality 
and rationality can also be alienated by giving somebody else power 
over one's conduct. The regaining of personality and its character-
istics involves negating just those actions which make it external and 
therefore capable of possession by somebody else. 

Hegel's discussion of this is based around individual will and the 
capacity to retrieve personality. For Hegel, personality can either be 
alienated volitionally or presumably through force, slavery being an 
example. In both cases individuals have knowledge of the externaliz-
ing process. High-technology societies raise another possibility. 
Through computer technology, information about individuals can be 
pooled to create a personality profile of a given individual, a kind of 
electronic doppelganger which can' be put to a large range of uses. 
This electronic doppelganger is an externalization of which the indi-
vidual to whom it relates may have very little knowledge or control. 
The implication of this in Hegelian terms is straightforward: it rep-
resents a loss of freedom. Potentially at least, if this electronic 
doppelganger comes to mediate relations between ourselves and the 
institutions within our social system, our personality has been ap-
propriated - it is no longer ours to control. Once again the clear 
implication of Hegel's argument is that property functions as a sur-
vival or defence mechanism. The free-willing mind occupies things 
in the world, including personality, so that others will not do so and 
rob it of its powers of determination and self-development. 

Hegel's claim that 'property is the embodiment of personality' has 
led some to forge a link between his theory and artistic objects. It is a 
tempting path to go down. Hughes, for example, argues that poems, 
stories, novels and musical works are 'natural receptacles for person-
ality' while other objects such as 'patents, microchip masks and engin-
eering trade secrets' are not obviously manifestations of individual 



personality.41 This argument interprets personality as some sort of 
essence which in varying degrees is 'poured' into objects. 

One problem with this argument is that it assumes that justifica-
tion rather than explanation is Hegel's primary aim. We have seen, 
however, that property - all property - is part of the explanation for 
the way personality begins to actualize itself in the world. In order to 
achieve this end individuals have the right of placing their 'will into 
any and everything'.42 Hegel's explanation of this process is a highly 
functional one. Will finds itself in the world, subject to restrictions, 
and has to make decisions. Property at first instance becomes a sur-
vival mechanism. Artistic forms and objects have no privileged 
status in this respect. The imposition of artistic form is simply one 
means by which we can take possession of something.43 Personality 
is not a springboard, at least for Hegel, for special rights for artists 
and other creators. Thus Hegel's analysis of property offers the 
possibility of a potent critique of authors' rights systems. 

Copyright is a term which, historically speaking, refers to legisla-
tive systems which were premised on the assumption that the inter-
ests that authors had in the protection of their works were economic 
interests - the interests of owners. European civil systems over time 
evolved legislative systems that operated with a broader conception 
of the interests of authors. Authors were thought to relate to their 
work qua creators as well as qua owners. The practical effect of this 
was that European systems began to develop rights such as the right 
of the author 'to claim authorship of the work, and to object to any 
distortion, mutilation or other modification, or other derogatory ac-
tion' in relation to their works.44 One major philosophical source of 
this distinctive juristic turn in authors' rights is said to be Kant.45 

Kant's specific suggestion in relation to authors was that they en-
oyed rights over their work by virtue of their personality. In his 
words, an author's right is 'an innate right, inherent in his own 
person'.46 

Kant's comparatively few remarks on the connection between per-
sonality and the nature Of the rights of authors were taken up by 
German scholars who articulated and defended an authors' right 
urisprudence.47 While the juristic literature on moral rights is vast, 
xtuch less attention has been devoted to a general philosophical 
evaluation of authors' rights jurisprudence. It is not clear, for in-
stance, how rights for authors fit with the broader Kantian meta-
ithical system, for it is a system which through its formal principle of 
miversalization seeks to avoid the possibility of special pleading by 
noral agents. 

In any case, Hegel's analysis of the link between property and 
personality sets some problems for any Kantian personality-based 
ustification for moral rights. Within a Kantian justification for authors' 



rights, those rights are seen as claims that the author can make over 
the fate of a work because the claim is not just a claim over the work, 
but simultaneously a claim to the protection of the author's person-
ality. The author's work is simultaneously an expression of his or her 
ideas and an expression of personality. The consequence of taking 
such a view is that authors enjoy a distinct set of rights. To put it 
more provocatively, a certain class of personality (authors, artists) 
becomes entitled to make claims that other property-owning moral 
agents cannot. The motor vehicle enthusiast who 'pours' his person-
ality into the restoration of an old car does not have moral rights 
over the car once he sells it. Hegel's argument, we have seen, is that 
private property is an essential part of the process in which personal-
ity realizes itself in the world. There is no suggestion by him that 
through this process some personalities acquire special entitlements. 
Why should the law recognize special rights for artistic personal-
ities? The reply - that rights of paternity and integrity help to protect 
important works, that they help to stimulate the production of unique 
and distinctive works (and therefore more economically valuable 
works) and that they serve to preserve the accuracy of a society's 
cultural record - is not really a reply that is centred on the import-
ance of works to the artistic personality. Such a reply recognizes that 
personality rights of authors are important because they serve some 
other goal, like the production and preservation of art. But this is not 
a justification based on the intrinsic importance of personality. To use 
Kantian language, it treats protection of the authorial personality as 
an important means to some other end. The question we began with 
remains. What is it about artistic personality that justifies rights 
peculiar to that personality? When we begin to think about this in 
the context of Hegel's analysis of the role of property, the answer that 
authorial personality simply gives rise to these rights is far more 
problematic than it first appears. Within Hegel's system property, 
whether in physical or abstract objects, is equally important to the 
survival and flourishing of personality in the world. Kant's brief 
remarks on the subject of authors and books suggest that it was only 
authors (and presumably artists) that gained these distinctive rights. 
Scientists and inventors who also produce abstract objects were not 
rewarded with personality rights. Equally there is no authors' rights 
tradition within patent law. On what basis should we discriminate 
between producers of physical objects, or between producers of dif-
ferent classes of abstract objects? In making such discriminations, do 
we not devalue the contributions of some and elevate those of others? 
The subjective freedom of some creators is ranked higher than that of 
others or those who are not recognized as creators. Hegel's systemic 
account of property does pose a more serious critical challenge to 
authors' rights jurisprudence than is commonly realized. 
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Hegel does make some observations that deal with intellectual 
property. Products of the mind which are 'peculiarly' ours may when 
externalized be produced by others.48 Hegel does not see this as a 
problem but rather as a good. An individual, by coming into posses-
sion of externalized thoughts, whether in book or inventive form, 
comes into contact with 'universal methods of so expressing himself 
and producing numerous other things of the same sort'.49 

Hegel seems -to tread the classic utilitarian path when he suggests 
that the best way of progressing science and arts is to protect scien-
tists and artists from thievery. He is at the same time sensitive to the 
possible problems of this solution. The whole purpose of intellectual 
products for Hegel is that they be recognized by others: that is, that 
they become the basis for learning by others. This recognition by 
others (perhaps re-cognition) relies on previous patterns of thought, 
ideas being accessible. In the social process of the transmission of 
knowledge 'well-established thoughts' are reworked and given new 
individual form. At any given moment individuals are engaged in 
personal, incremental contributions or modification of this stock of 
knowledge. Existing forms of knowledge are revised by individuals 
of different generations and so are thus both propagated and per-
haps advanced for the benefit of others. To what extent can individ-
uals appropriate even temporarily this flow of knowledge and claim 
property rights in these reworked forms? Hegel thinks there is no 
'precise principle of determination' to answer this question.50 Com-
munities then presumably, through experience, have to work out 
legal boundaries within their intellectual systems that ensure those 
systems serve the learning needs of others and future generations. 
There is in this part of Hegel's analysis a recognition of the impor-
tance of an intellectual commons. 

But while this is all that Hegel says on the subject of intellectual 
property directly, his theory of state, we shall see in the next section, 
helps us to understand the organic role of intellectual property and 
the dangers that intellectual property rights may pose for commu-
nity. 

The State, Civil Society and Intellectual Property 

The idea of state remains one of the most complex and heavily criti-
cized parts of Hegel's political philosophy.51 Our present interest in 
his concept of state is necessarily limited to its connections with 
property. 

One traditional view of freedom, linked to (amongst others) Hobbes 
and Locke, is that individual subjective freedom is to be found out-
side of the state. The price of this freedom, represented by an uncer-
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tain and anxious life in the state of nature, is too high. The creation of 
the state involves restrictions on freedom but life is safer, more cer-
tain. By contrast, for Hegel the state represents the highest form of 
freedom an individual can attain. Individuals no longer conceive of 
themselves in terms of abstract freedom, a condition in which they 
are free-willing agents confronting restrictions, but rather see restric-
tions in the form of duty as a form of objective freedom. The poten-
tiality which begins with subjective free will and personality 
becomes concrete actuality in the state.52 

There are, Pelczynski has argued, three aspects to state in Hegel: 
civil society, the strictly political state and the political state.53 Civil 
society is a more complex notion than in Marx, where it refers to the 
competitive, antagonistic relations of individuals in the world of 
business. For Hegel, civil society includes not only the relations that 
accompany self-interested individualism, but also the organizational 
and legal infrastructure which supports those relations. This infra-
structure has to have a source, and in Hegel's terminology it is the 
strictly political state. 

The political state is an obscurer but crucial part of Hegel's concept 
of state. It is obscure, Pelczynski argues, because Hegel does not 
make it clear that he is offering a third and distinct concept of state. 
This concept is full of moral significance. It refers to 'the whole 
population of an independent, politically and "civilly" organized 
country in so far as it is permeated by "ethical life" and forms an 
"ethical order" or "ethical community".'54 Vital to this third concept 
of state is the concept of ethical life (Sittlichkeit)55 The concept has its 
source point in the Greek idea of polis. Ethical life implies a set of 
shared values but it also includes the distinctive attitudes and ap-
proaches to life of a given community, the common spirit which 
expresses itself in the daily life and practical affairs of a community. 
Ethical life refers to some deep element or idea that inspires a com-
munity way of life. 

Hegel, like John Locke, assigns to the state the task of defending 
the property of its citizens. The state's function is to provide the laws 
which recognize and guarantee to individuals their property claims. 
In The German Constitution he writes that a 'multitude of human 
beings can only call itself a state if it be united for the common 
defence of the entirety of its property'.56 But in the Philosophy of Right, 
probably because of his dialectical methodology, Hegel drives his 
analysis of state deeper than many liberal thinkers. The state for 
Hegel is an amalgam of three subsystems: the political, the civil and 
the ethical. These three systems operate in a kind of tense unity 
which is the source of the modern state's strength. Civil society rep-
resents the dangerous subjectivity of strong individualism while the 
ethical represents the enclosure of that subjectivity by the commu-



nity, its public morality and attitudes. The synthesis of these contrary 
forces within a legal and institutional framework was for Hegel the 
secret of the state's success. 

The stability of the state depends on each of these systems carry-
ing out their function without any one achieving a dominance over 
the other. Hegel was particularly sensitive to the possibility that civil 
society or some of its elements might come to dominate the political 
state. He saw in the individualism of civil society the potential de-
struction of ethical life and therefore community. 

Here we are not interested in Hegel's proposals for the political 
structure of the state but rather the implications of his argument for 
property. Within civil society are to be found those institutions neces-
sary for the security of property, such as the law courts and the 
police. We have also seen that private property is a vitally important 
feature of individual development of the personality in civil society. 
But property for Hegel also seems to be an institution which embod-
ies contrary forces. He sees logical difficulties in relying on Kant's 
principles of universalization to establish the morality of claims to 
private property.57 Property, he suggests, is opposed to universality, 
and if it is equated with it, it is superseded.58 

The existence of private property for Hegel is crucially dependent 
upon universal bonds created between persons interacting in the 
ethical dimension of the state. The security of my property is de-
pendent on the conformity of the citizenry to those ideals which 
form part of the ethical life of the state. If this occurs then, in the 
context of civil society, I have real freedom to pursue my affairs. Civil 
society has its dangerous side, for it is there that subjective impulse is 
given the freedom to reign. Hegel was all too aware that this subjec-
tive impulse could become a predatory force which would threaten 
freedom and the state itself:59 

Of course it is the almost unanimous view of the pragmatic historians 
that if in any nation private interest and a dirty monetary advantage 
becomes the preponderating ingredient in the election of Ministers of 
state, then the situation is to be regarded as the forerunner of the 
inevitable loss of that nation's political freedom, the ruin of its consti-
tution and even of the state. 

While the interests of the wealthy and the propertied are legit-
mate within Hegel's state, the public authority of the state was not 
:o be the private property of these or any other interests.60 The dan-
ger lurking within civil society is that it can rob or weaken the ethical 
ife of the state and it is the ethical life of the state which makes it a 
rommunity. So much is clear from Hegel. Less clear, though, is that 
Dne profound source of danger to community comes from civil soci-



ety's pursuit,of property. The state has a very clear role in serving 
individuals as members of civil society, but at the same time the state 
has for Hegel an obligation to preserve the ethical life of the state. 
Satisfying the subjectivism inherent in the property claims of indi-
viduals runs the risk that the state simply becomes the compliant 
arm of civil society and for Hegel the ascendancy of civil society 
within the state is ruinous. 

Intellectual property, through its nature and form, acts to increase 
the pressure which civil society brings to bear on the political state. 
The reason is simple enough. Individuals begin to realize the strate-
gic business advantages which a proprietary control over abstract 
objects gives them. With this realization the race to secure property 
rights in abstract objects begins. Civil society experiences an intellec-
tual property consciousness. The vulnerability of abstract objects 
makes those elements of civil society most dependent on them put 
enormous pressure on the state to mint new forms of intellectual 
property protection. This process also has an international dimen-
sion. Individual owners of intellectual property want security of prop-
erty, not just nationally, but in the context of trade of intellectual 
property rights in international markets.61 As individuals acting within 
global and regional markets there are limits to their capacity to pro-
tect their interests. A natural solution is to turn to the services of a 
strong state and influence its decision-making processes to bring 
about the realization of a global property regime.62 

The upshot of this process of creation and enforcement of property 
rights in abstract objects is that civil society and political society 
undergo an increasing interpenetration. The process of the produc-
tion of law-based privileges in abstract objects promotes an integra-
tion of elements of civil society and the political state. What Hegel 
would say about this is uncertain and so what we say about the 
implications of the rise of privilege-based property forms in the state 
is necessarily speculative. The clear message from Hegel's political 
writings is that the state should not be the creator and guardian of 
privilege. Yet this is precisely the risk the state takes when it begins 
to champion the property interests of parts of civil society. Clearly 
there is a critical role for the state in protecting the property of its 
citizens, but this is a fundamentally different proposition from saying 
that the state should be the servant of propertied interests. The dan-
ger in the political state becoming a captive of proprietarian elements 
of civil society is that, in Hegelian terms, it impairs the state's capac-
ity to protect the ethical life of the state. Individual participation in 
the larger ethical life of the community is the final stage of the indi-
vidual's journey to freedom. But in a situation where civil society has 
pushed the state into a protection of selected property interests the 
ethical life of the community faces the danger of replacement by a 



group morality. Individuals, when they reach the summit of the state, 
do not find a broader community life in which to participate, but 
rather a narrow group morality. It is the morality of property owners. 
Marx's class instrumentalist analysis of morality is, on our view of 
Hegel, implicit in Hegel's system once civil society turns the state to 
its own uses and Sittlichkeit falls prey to the self-interest of property 
holders. 

Hegel's analysis of state and property is also suggestive of another 
unsettling possibility when it comes to intellectual property: the evol-
ution of intellectual property rights may exacerbate the problems of 
poverty and economic development rather than help them. Property 
which, at the level of abstract right, was a relation between a thing 
and an individual will becomes in civil society a formal and posited 
relation of recognition between individuals.63 Hegel's description of 
civil society remains starkly functional. At one level, civil society can 
be described as the system of needs. Individuals have a social exist-
ence that is characterized by 'complete interdependence' in which 
the 'livelihood, happiness, and the legal status of one man is inter-
woven with the livelihood, happiness, and rights of all'.64 Hegel's 
description of this stage of civil society is not particularly appealing 
in normative terms. Individuals have innumerable personal devel-
opmental possibilities and the pursuit of these simply 'breeds new 
desires without end'.65 Needs become part of a self-generating pro-
cess, in which the means to the satisfaction of needs becomes subdi-
vided into further needs and means, the whole process being spurred 
on by the desire for equal satisfaction and a simultaneous desire for 
individual distinctiveness. Things that satisfy needs are the external 
products of the will of others. In civil society these individual products 
of subjective will become recognized as property.. Property shifts 
from having a subjective pre-legal existence to a legal form of exist-
ence. Property rights, because they are posited by law, become part 
of the recognition patterns of individuals. Once law assumes a pos-
ited character then right, which at an individual level has been ab-
stract, takes on a determinate form, one capable of greater determinacy 
of content through application to individual problems.66 Civil society 
then is a functional combination of a system of needs with a system 
of law in which property constitutes the formal recognition of others 
and the embodiment of individual will in things. 

Hegel's analysis seems to indicate that poverty is an inevitable by-
product of the system of needs in civil society. The reproduction of 
needs and means is a process which can go on endlessly.67 The in-
creasing particularity and division of needs produces a functional 
response - the division of labour.68 Class systems also emerge. Indi-
vidual survival and development within this system is conditioned 
by, amongst other things, a person's skill, something which, Hegel 



argues, is unevenly distributed by nature. If uninterrupted in its 
development, civil society becomes more complex, in the sense that 
more needs are generated for satisfaction. Simultaneously, however, 
Hegel asserts that 'dependence and want increase ad infinitum'.69 The 
satisfaction of the needs of the poor (those lacking the requisite sur-
vival skills) is barred for two reasons. First, the possible objects of 
satisfaction have become the property of others. (Presumably in ex-
treme cases a right of distress may operate.) Second, acquiring prop-
erty now depends on contract and so satisfying needs through orig-
inal modes of acquisition, such as taking possession, becomes no 
more than 'isolated accidents'.70 Somewhat paradoxically, the sys-
tems complexity of civil society, if unchecked, produces poverty at 
the same time that it produces luxury and wealth. 

The solution to this problem is not readily to hand. Public author-
ities and organizations, along with individual charity, can help the 
poor.71 There remains a certain bleakness in Hegel's discussion of 
poverty. He hints that the problem in the context of civil society is 
structural, in that it is driven by overproduction, and to this problem 
Hegel sees no solution except that civil society is led to seek markets 
outside of itself.72 

Implicit in Hegel's analysis is that the actualizing possibilities of 
individuals within civil society are conditioned by formal property 
relations. There is a negative and positive aspect to this. On the 
positive side the existence of formal property relations means that 
the embodiment of my will in things is recognized. The negative is 
that a pattern of formal recognition of property rights can limit my 
possibilities. The fact that others have property rights as well as the 
matrix of individual property relations within the social system means 
that some objects are put beyond my will. Contract can overcome 
this restrictive aspect of property in that I can acquire the property of 
others through agreement." The basic point, however, remains un-
changed. Property conditions the development potentialities of indi-
viduals and communities in both negative and positive ways. Intel-
lectual property represents an extension of property rights to an 
almost indefinite range of objects - scientific ideas, art, the genetic 
codes of nature - all of which fall within intellectual property's ever 
expanding domain. This extension is full of possibility. On Hegel's 
systemic account of property in civil society, the prospects are likely 
to be negative. As we argued in Chapter 2, property in abstract 
objects increases the capacity of owners to place restrictions on the 
use of physical objects. The more objects that are removed from the 
possibility of direct occupation by personality, the greater the reli-
ance by individuals on the contract mechanism to gain access. Con-
tract, when it operates within the atomistic setting of civil society, is 
hardly likely to remedy unequal property distribution. The poor are 



unlikely to be able to bargain their way to a more equitable distribu-
tion of property, or even to negotiate just access and use. Civil soci-
ety, through the self-generating system of needs, reaches higher and 
higher levels of production, but access to the benefits of this produc-
tion becomes harder to achieve because more and more of the objects 
of production come to be guarded by property rights. 

Intellectual property offers personality the possibility of a qualitat-
ive shift in its powers to extend itself into the world. Ideas, knowl-
edge and all forms of information circulate in the world in a way that 
blocks of land and chattels do not. By the positing of property laws 
in abstract objects, the personality, in Hegelian terms, gains a propri-
etary hold over the production and distribution of physical objects in 
undreamt of ways. The very act of communicating an abstract object 
becomes the subject of a property relation. Moreover, since abstract 
objects are not territorially bound, it becomes meaningful for person-
ality to begin to contemplate property laws that have a global reach. 
Through property, personality imposes itself on its immediate social 
world and local community, Through a global system of intellectual 
property law, personality has the potential to reach into other social 
worlds, other communities. The possibility of a global system of 
property to regulate relations between states is hardly a possibility 
that Hegel could have foreseen. Yet his theory does carry a warning 
for this kind of development. Within Hegel's system, property re-
mains the embodiment of freedom because he clearly assumes that 
property relations occur within the context of a community which 
has its own distinctive ethical life. Property is a way of taking a 
participatory position in that life. This is not necessarily true of a 
global system of property that regulates access to the abstract objects 
of art and science. Property rights in abstract objects facilitate trade 
in culture between states. To the extent that such trade promotes the 
homogenization of culture it threatens the survival of local cultural 
forms and therefore local communities.74 There is another problem. 
The very fact that the global system of property regulates access to 
abstract objects means that it has the potential to separate some 
individuals from those objects. This separation occurs when indi-
viduals cannot meet the demands of the commerce in culture and 
information that a global system of property rights in abstract objects 
creates. In short, a global system of property can easily become a 
force for destabilizing the pattern of local institutionalized cultural 
values and can separate creators from their creations or, in more 
Hegelian terms, for disrupting and perhaps destroying the ethical 
life of communities. 

There is one final argument to make here and it relates to our 
earlier claim that intellectual property can exacerbate the problems 
of poverty and inequality within social systems. In sharp contrast to 



Marx, the principles which Hegel identifies as conditioning the evol-
ution of the state do not lead Hegel to prophesize about the final 
outcome of that evolution. Nevertheless we have seen that Hegel 
seems to think that poverty and its attendant miseries are a more or 
less permanent feature of social life. Hegel's complex metaphysic is 
suggestive of a deeper explanation for his belief and it is this expla-
nation, implicit in his analysis, that we want to bring to the fore. 

Work plays a crucial role in Hegel's analysis, as it does in Locke's 
political theory.75 Work in the world is the form needed for the realiz-
ation of spirit. For Hegel, spirit begins in a stage of ignorance and is 
led through stages of development and realization. The medium of 
this development is work, speech and activity. Through these things 
the spirit gains the recognition of others. The relevance of this 
metaphysic for property comes about in this way. Property, we have 
seen, when viewed at the individual level, is a need, a survival 
mechanism, for without it spirit cannot survive in the world and go 
on to develop. But property, in order to function in this way, must be 
institutionalized as a set of norms. Property has to become systemic 
in character, a task which both Locke and Hegel assign to the legal 
system. Property rights are formally defined and sanctioned by posi-
tive law. Law's function is not solely to institutionalize property 
norms although, given the negative potentialities of group life with-
out property norms, described so vividly by state of nature theorists, 
it is, within political theory, clearly a primary (although quietly stated) 
task of law. 

Modern sociological theory has emphasized law's general integra-
tive function76 and, although Hegel did not see law in these exact 
terms, we know that mechanisms for producing a stable and cohe-
sive society were important to him.77 The question we want to ad-
dress here is how formal property fits into law's general task of 
societal integration, because by grappling with this question we ob-
tain a better understanding of the possible adverse effects of prop-
erty within society. 

At first glance property does not seem to fit in particularly well 
with law's general task of social integration, precisely because, as a 
mechanism of self-defence, it promotes relations of separation. It 
prevents others from doing as we do. It presents a vision from inside, 
not outside the fence. But, within an abstract sociological schema, 
integration is simply the adjustments required to be made to the 
subunits of a system so that the system as a whole can function 
effectively.78 In this sense formal property contributes to integration 
because institutionalized property norms provide individuals, in-
cluding those outside the fence, with information about the expecta-
tions of others so that others can plan and predict action. But, be-
cause property does involve relations of separation, it does at least 



potentially pose dangers for the kind of communal integration that is 
involved in Hegel's concept of the ethical life of a state. There are, 
within most formal property systems, mechanisms for ensuring that 
property as a relation of separation is not insisted upon too strongly, 
for otherwise group life becomes increasingly unworkable. The basic 
mechanism here is that of permission, which when viewed internally 
and manipulated by lawyers assumes an almost endless variety of 
legal forms. So within the English context we have easements of light 
and air, prescriptive easements, negative and positive easements of 
rights of way, licences of various kinds and so on. The mechanism of 
permission in its many different guises acts within a social system to 
limit the potentially disintegrative effect of property on social life. 

The integrative role of property is critically dependent on the con-
dition of permission being elaborated and utilized within a given 
social system. The structural problem that seems implicit in Hegel's 
analysis is that the fulfilment of this condition within the context of 
civil society becomes increasingly problematic. Once there is a wide-
spread realization by the members of civil society that it is control 
and monopoly of the abstract intellectual object which is the real 
source of economic wealth then, because individuals within civil 
society are universally driven by self-interest, the permission mech-
anism increasingly becomes the target of ownership forces. Permis-
sion to use the abstract intellectual object becomes conditional upon 
the capacity to pay for the use of that object. The possibility of creat-
ing many new property forms through law has the possible effect 
that the task of social integration becomes that much more difficult. 
Because of its individualistic and antagonistic nature, civil society is 
disposed to press home the advantages of new property forms at the 
expense of the value of communal integration and this in turn is not 
likely to do much which is positive for the problem of poverty. Par-
ticipation in culture more than ever becomes conditional upon the 
payment of a fee to intellectual property owners. Intellectual prop-
erly, when placed within Hegel's systemic analysis of property, turns 
out to be the potential assassin of community. 

The deleterious link between property and community is pursued 
in more detail by one of Hegel's critics - Marx - and it is to his 
version of the story concerning property and community we turn in 
the next chapter. 

Conclusion 

Although he expressly mentions patents and recognizes the import-
ance of the intellectual commons, Hegel does not present an analy-
sis of property that explores the relationship between property and 



the commons. For Hegel, property represents the beginnings of a 
journey for individual will within its social environment. Intellectual 
property, like other forms of property, has a role to play in the devel-
opment of the individual person. The danger of intellectual property 
lies in its utilization by civil society. Civil society, once it comes to 
realize the pecuniary advantages of intellectual property rights, 
presses the state to build ever more elaborate intellectual property 
systems, systems which ultimately become a global system. This, we 
have suggested, threatens the ethical life of individual communities. 
The abstract objects to be found in science and culture lie at the 
centre of many of the interdependencies to be found in community 
life. Civil society's relentless pursuit of these objects produces rela-
tions of separation and a force for the fragmentation of community. 
Once property in abstract objects becomes part of a global system, it 
no longer acts within communities to enable freedom but acts upon 
them to restrict freedom. Or at least this is one possible outcome of 
such a system. 
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5 Abstract Objects in 
Productive Life: Marx's 
Story 

Introduction 

Marx is typically thought of as one of property's great critics. No one 
looks to Marx in order to justify rights of property, as they do to 
Locke and Hegel. And yet, if his scientific and dialectical methodol-
ogy is to be taken seriously, the goal of Marx's theoretical system is 
not criticism, but rather to try and provide, amongst other things, an 
explanation and understanding of the role of property in societal 
evolution. 

Our purpose in looking at Marx is to make use of his distinctive 
explanatory perspective. We wish in particular to see if it helps us to 
come to a better understanding of the interconnectedness of intellec-
tual property, especially the connection between intellectual prop-
erty law and economic change in capitalist systems. Marx is a suit-
able choice for this purpose because through his dialectical method 
he sought to comprehend the way in which apparently diverse el-
ements and concepts were related. For both Marx and Engels, dialec-
tics was the key to understanding the processes of the whole.1 We do 
not purport, however, in this chapter to reason dialectically. We merely 
take advantage of the fact that Marx, working dialectically, tried to 
show the way in which capital, labour, competition, value, property 
and profit were all organically and dynamically related. 

Our central thesis is that intellectual property integrates creative 
labour into the productive life of capital. The parts of Marx's writ-
ings that help to establish this are his analysis of individual capital-
ists' responses to the pressures of competition, the importance of 
technology to economic growth, the commodity nature of capitalism 
and his view of human beings as fundamentally creative. 

There are two respects in which Marx's writings do not particu-
larly help in an analysis of intellectual property. First, since Marx 



was not concerned with trying to gain a juristic understanding of the 
nature of property, he does not offer a jurisprudential insight into the 
nature of intellectual property Second, more than most Marx was 
focused on the materiality of production. There is no real treatment 
by him of the role of what we have called abstract objects in the 
means of production. Although it is not the main point of this chap-
ter, we will see that abstract objects probably cause severe problems 
for some parts of Marx's economic theory. Amongst other things, it 
means he cannot treat labour in a homogeneous fashion. We also 
need to remember that the 19th~century intellectual property land-
scape was radically different from the one that exists now. While it is 
true that, during Marx's time in England, (1849 to his death in 1883), 
copyright and patent law were well established there, other areas, 
like the trademark registration system and protection of trade secrets, 
were only just beginning to emerge. The beginnings of the inter-
national framework for intellectual property protection in the form 
of the Paris Convention (1883) and the Berne Convention (1886) came 
after his death. Intellectual property as we know it today was in its 
infancy and its profound impact, as shown by such matters as legis-
lation protecting circuit layouts and plant variety rights, could not 
have been part of Marx's world view. It is clear from Marx's writings 
that he had more than a passing familiarity with substantive areas of 
law like property.2 But it is also almost certainly true that when he 
wrote of property relations he had in mind physical objects like land 
and not abstract objects. Ownership for him was ownership of the 
tangible. 

We should also make clear where this chapter stands in relation to 
the vast literature on Marxian legal theory. Law, we know, did not 
feature as a principal category of theorizing in Marx. Nevertheless 
Marx's theory of historical materialism has implications and conse-
quences for the understanding of law, some of which Marx articu-
lated, albeit in a not very systematic way.3 It is fair to say that both 
Marx's theory and some of his remarks have, after a slow start, 
generated a vast body of Marxian legal theory.4 While much of this 
would undoubtedly be helpful to an understanding, of intellectual 
property, this chapter focuses on Marx's work rather than on the 
many interpretations and theories he has inspired in the field of legal 
theory. 

The rest of this chapter is divided up in the following way The 
first section identifies some hypotheses which can be generated 
using Marx's theory of historical materialism in an orthodox fashion. 
Some problems with these are discussed. The next two sections then 
articulate the main thesis of the chapter. 



Marx on Property: Three Orthodox Views and their Application 

There are at least three important ideas which can be found in Marx's 
work regarding property. The first is that property is a form of 
alienation. Second, property is a class instrument, which is used by 
the ruling class to protect its interests. Third is the idea that property 
(especially private property) is a ruling idea, that is, property is part 
of ideology. 

This list almost certainly does not exhaust other ideas that might 
be found in Marx concerning property. For instance, in Grundrisse 
Marx admits that property is a precondition to production, although 
he then goes on to argue that property in this sense means appro-
priation. A little later he also seems to suggest that law (particularly 
property) may have important effects on production.6 Ultimately, 
though, he does not seem to think that property is an independent 
institution worthy of analysis in its own right. In a telling remark he 
suggests that the origin of property lies in the productivity of labour.7 

The idea that property may in various ways increase productivity is 
not an idea that he really explores. A sympathetic exegesis and inter-
pretation of Marx's works would probably uncover some other views 
that Marx had of property. This is not undertaken here. 

Property as Alienation 

The connection between property and alienation is to be found in the 
Economic and Philosophic Manuscripts of 1844} There Marx argues that 
private property is the outcome of externalized, alienated labour. 
Alienation was, broadly speaking, a term used by Marx to describe 
counterproductive relations of separation in capitalism. Workers were 
alienated from their environment, from the products of their labour 
and finally from themselves. Alienation was for Marx a brute fact of 
capitalist production, a fact which led him to formulate a theory of 
alienation. Property in this theory is a manifestation of alienation 
rather than a cause. For the moment we will put a discussion of 
alienated labour to one side and return to it in the next section where 
we claim that capitalism depends on creative labour. 

Class Control over Abstract Objects 

The idea that property is an instrument of the powerful is part of 
Marx's broader thesis about the nature of the connection between 
law and class. The two principal classes in capitalism, the ruling 
class (bourgeoisie, capitalists) and the proletariat (workers) are struc-
turally locked in conflict with each other. Law in this struggle 
belongs, as it were, to the ruling class. It is one of the instruments by 



which members maintain control over the source of their power, the 
means of production.9 The class instrumentalist thesis is connected to 
Marx's materialist conception of history. The law or laws involved in 
this conception hold that social life can be divided into a set of 
economic relations, these economic relations being the real founda-
tion on which a legal and political superstructure is built. There is 
not much doubt that for Marx law is a systems outcome. That is to 
say, law is not to be understood as an independent force in social life 
and history but rather is a consequence of the relations and forces of 
production, or, to use Marx's phrase, has its 'roots in the material 
conditions of life'.10 In a very famous passage, Marx outlines the key 
ideas that are involved in the materialist theory of history. The fol-
lowing passage is worth setting out: 

In the social production of their life, men enter into definite relations 
that are indispensable and independent of their will, relations of pro-
duction which correspond to a definite stage of development of their 
material productive forces. The sum total of these relations of produc-
tion constitutes the economic structure of society, the real foundation, 
on which rises a legal and political superstructure and to which corre-
spond definite forms of social consciousness. The mode of production 
of material life conditions the social, political and intellectual life pro-
cess in general. It is not the consciousness of men that determines their 
being, but, on the contrary, their social being that determines their 
consciousness. At a certain stage of their development, the material 
productive forces of society come in conflict with the existing relations 
of production, or - what is but a legal expression for the same thing -
with the property relations within which they have been at work 
hitherto. From forms of development of the productive forces these 
relations turn into their fetters. Then begins an epoch of social revolu-
tion, With the change of the economic foundation the entire immense 
superstructure is more or less rapidly transformed.11 

The materialist concept of history carries with it a kind of algorith-
mic routine which can be used to analyse any given superstructural 
phenomenon like, for instance, intellectual property. Essentially, this 
involves identifying the links between the forces of production and 
the relations of production in a given historical period and then 
discovering how the particular superstructural phenomenon comes 
within the field of operation of the material base. Generally speak-
ing, when this method is applied to law, law emerges as a form of 
class domination in which the ruling class, that is to say those who 
own the means of production, use law to protect their economic 
interests and to further their grip on power. So it is that property and 
contract law serve to entrench inequality, while the mission of crimi-
nal law is to coerce the lower classes. This is not the only Marxist 



view of law. In fact many working within Marxist legal theory see 
the class instrumentalist view of law as simplistic.12 Still, there is little 
doubt, especially from a reading of Capital, that Marx saw class agen-
das lying at the heart of core areas of law such as property and 
contract. 

One way in which this chapter could proceed, then, would be to 
adopt the materialist version of history as an article of faith and look 
for verifying, evidence of class interest and exploitation in intellectual 
property regimes. This would be to treat Marx ideologically rather 
than philosophically and so we do not take this approach. If, though, 
we subscribe to methodological tolerance as a value we should not 
be too hasty in sweeping Marx's theory of history off the table for, 
like other sharply reductive theories, it remains useful in that it 
allows one to generate hypotheses for investigation. This is not the 
time or place to begin to assess historical materialism.13 One problem 
with the materialist conception of history is that, on one reading of it, 
possible contingent social truths are turned into a priori truths. The 
task of the social scientist becomes that of low level verification. The 
theory in a sense overdirects the empirical work. If, on the other 
hand, one takes the view that historical materialism is false or inad-
equate, this does not entail the falsity of the class domination thesis 
of law in all cases. It remains a contingent possibility that some areas 
of law are the rigged outcomes of class manoeuvrings. In any case 
Marx's theoretical framework is one way in which to generate 
hypotheses about complex phenomena. 

The dramatic expansion of intellectual property regimes, both nat-
ionally and internationally, in recent decades is in Marx's terms an 
important superstructural transformation. It may also be evidence of 
fundamental changes taking place in the productive forces of some 
major capitalist economies. The creation of legally enforceable inter-
national standards of intellectual protection may be evidence that 
some states (ruling states) are using intellectual property law to main-
tain their various forms of power as their mode of production under-
goes a profound transformation. The march to prominence of intel-
lectual property law suggests that at least some states will largely 
earn their living through the production and distribution of informa-
tion.14 

Historical materialism could also be used to begin an explanation 
of some other features of intellectual property law. Typically, intellec-
tual property statutes are based on the rights of owners rather than 
the originators of the relevant piece of intellectual property.15 Cre-
ators will often not be the owners of the intellectual property they 
generate because of the operation of doctrines of employment law 
that vest ownership of intellectual property in their employers, or 
because they have assigned ownership to another. In Marx's terms it 



is capitalists rather than workers that end up owning most Of the 
intellectual property that is produced within a capitalist economy. 
Conversely, protection for the interests of performers has tended to 
be characterized by a minimalist approach J6 

Given that a standard justification for intellectual property is that 
it provides individuals with a reason to devote the time and re-
sources to innovation and creation, it is at first instance surprising 
that intellectual property law is less concerned with the rights and 
protection of originators of intellectual property than with the rights 
of others, such as employers or publishers.17 There would probably 
be nothing surprising about this pattern for Marx, however. Creative 
labour (authors, scientists, performers) would in a capitalist economy 
be 'exploited' labour. Exploitation in Marx's theory is a technical, 
theoretical term that refers to a social process in which the capitalist 
acquires labour power. Its essence, though, is simple enough: if a 
person works for more hours than is required to produce the goods 
he consumes, that person is being exploited.18 Unpaid labour is at the 
heart of Marx's theory of exploitation. Labour power has the peculiar 
quality of producing'more value than it has itself or, putting it another 
way, labour produces more value than it exchanges for in a free 
market.19 The acquisition of surplus value is the basis of profit within 
the capitalist economy. Creative workers, that is to say workers who 
invent, write, paint and so on, would not be in any different position 
to other workers within capitalism. Out of necessity such workers 
would offer their creative labour power for sale. For this reason 
intellectual property laws are not needed to motivate individuals to 
work creatively. Instead, intellectual property laws would be needed 
to ensure that ruling interests retained and extended their control 
over a vital part of the means of production - abstract objects. 

Marx in Capital clearly assumed that law, and in particular contract 
and property law, plays a vital role in the workings of the capitalist 
economy. So, for example, when he discusses the conditions under 
which labour power can appear as a commodity he stipulates that 
labour power must be capable of being traded in a free market.20 

Similarly, the market exchange of commodities requires that there be 
owners who recognize each other's private property rights.21 The 
juridical relation between owners remains an expression of 'the real 
economic relation between the two'.22 But clearly Marx saw here a 
facilitative and protective role for property and contract law. Bearing 
this protective function of law in mind, we can say that another 
possible role of intellectual property within Marx's theory is that it 
serves to protect the investment by individual members of the capi-
talist class in a mode of production based on abstract objects. Intel-
lectual property, in other words, is primarily about the organization 
and maintenance of production and a set of economic relations rather 



than an incentive to production by individuals. Intellectual property 
rights, rather than being a stimulus to creation, form the legal basis 
upon which one class organizes production by another. 

Ideology Theory 

Intellectual property for Marx would also have a clear ideological 
function.23 A persistent theme in Marx's work is that categories of 
bourgeois thought, whether they be legal, economic or religious, 
conceal the true character of capitalist production and its social rela-
tions. For Marx the view that intellectual property law functions to 
motivate and reward the creative proletarian would be an ideologi-
cal fairy tale designed to hide the systematic exploitation of creative 
labour in the capitalist mode of production. Intellectual property 
law, because it turns abstract objects into things of ownership, adds 
to what Marx called the 'Fetishism of commodities'.24 Fetishism in 
Marx's economic theory is a belief by men that commodities and the 
exchange of commodities are relations that exist independently of 
their social relations. People's perception of the social world becomes 
mediated by the seemingly independent world of commodities. 
People read off truths about the world, not based on a scientific under-
standing of it, but rather based on the behaviour of commodities. 
Fluctuations in the price of commodities, for instance, hide the true 
role of labour in the capitalist economy Intellectual property, we 
have said, relates to the ownership of abstract objects. For Marx 
intellectual property would represent the commodification of the 
mental life of men and women. In intellectual property commodity 
fetishism reaches its peak. The mental life of individuals, the very 
thing which can be most said to belong to a person, becomes exter-
nalized (or alienated) and part of the relations between things, part 
of capitalism's production and exchange mechanisms. One of the 
consequences of commodity fetishism is that bourgeois economics 
analyses intellectual property independently of its social relations. 
Intellectual property, for example, serves to correct the market in 
information, or is a solution to a free-riding problem or a way to deal 
with an externality. Nothing is said about the underlying social rela-
tions that the production of intellectual property is based on. The fact 
that people have, in the commodified world of abstract objects, div-
orced themselves from the social relations to be found in the notion 
of positive community and the intellectual commons is obscured by 
the fetishism of commodities. 

The use of ideology theory to explain some aspects of intellectual 
property is worth considering. It may help to cast some light on why 
individual actors support intellectual property rights when, on the 
face of it, one might expect that it would be in their rational self-



interest not to. We have already observed that many individuals will not 
be the owners of the intellectual property they produce. Intellectual 
property enables a price to be put on information. Consumers, gener-
ally speaking, will want to pay less rather than more for something 
and so could be expected to support weaker rather than stronger 
intellectual property regimes. This is particularly so if it turns out 
that much of the production of the information for which they are 
paying was not itself stimulated by intellectual property rights. Indi-
vidual states which are net importers of intellectual property might 
also be expected to pursue lower rather than higher standards of 
intellectual property protection.25 And the costs of enforcing highly 
protectionist intellectual regimes are likely to be high - and not just 
in economic terms. Keeping track of who uses what information for 
pricing and enforcement purposes is likely to involve highly intru-
sive audit and surveillance procedures. So, in the light of these kinds 
of problems, what motivates the apparently strong commitment by 
many individuals in capitalist societies to support the ever-higher 
levels of intellectual property protection? 

Ideology theory is one way in which to account for what at first 
sight seems a puzzling phenomenon. The direction of the argument 
would be that intellectual property rights, functioning as ideology, 
serve to promote beliefs that support one set of interests at the ex-
pense of another. One problem with proceeding in this direction is 
that a theory of ideology that is genuinely explanatory is. needed. 
Marx himself did not pull together all his observations on ideology 
in one place. His theory of ideology has to be constructed. Moreover, 
as Elster has observed, it lacks microfoundations.26The problem does 
not lie in accepting the proposition that some knowledge is such that 
it deludes people about the true nature of the reality that confronts 
them. Plato's simile of the cave in The Republic suggests, in a some-
what clearer fashion, the same possibility. The real difficulty lies in 
trying to explain how 'ruling ideas' emerge in favour of the ruling 
class.27 In Plato's simile all the inhabitants of the cave are equally 
affected, because all have been made prisoners and forced to look at 
the wall of the cave opposite them. In Marx's capitalism, it is those 
who do not own the means of production that are condemned to a 
life amongst the shadows. 

This completes our discussion of what might be termed an ortho-
dox application of Marx to intellectual property. Before moving on 
we should observe that it is riddled with problems and raises many 
more questions than it answers. If, for example, one accepts that 
there is a class pattern which underlies intellectual property regimes 
then one has to have some general account of how a class (as op-
posed to individuals, organizations or groups) can be a social force.28 

And there has to be an explanation of how, in the case of intellectual 



property, this class action is internationally coordinated and further-
more coordinated amongst individual members that have conflicting 
economic interests (for example, owners of the media having to pay 
owners of copyright material). The claim that intellectual property is 
an effect of deeper changes in the economic base also faces a well-
known and fundamental problem. Marx made a conceptual distinc-
tion between the economic structure of a society and its legal and 
political superstructure. Having made the distinction, a question nat-
urally arises about the nature of the relationship between these dis-
tinct parts of society. On one reading of his theory, Marx is taken to 
be making a simple causal claim about the nature of the relationship. 
The economic structure or base causes the superstructure to come 
into existence; changes in the superstructure are the effects of changes 
in the economic base. The causal claim is of the kind A > B, 
where B is an effect of A. But using this as a description of the 
relation between the economic base and the superstructure faces an 
analytical problem. In describing what constitutes the forces of pro-
duction and the relations of production (the base) one is dependent 
upon legal relations and in particular contract and property rela-
tions. Law does not just reflect the base but actually helps to consti-
tute it.29 The existence and exchange of commodities depends on law 
having a constitutive role. The analytical problem becomes this: if 
the existence of A is now heavily dependent upon B, can we plaus-
ibly continue to assert the simple causal relationship of A > B in 
the case of the relationship between base and superstructure? If B is 
part of A, are we not asserting that B in some sense is self-causing? 
The problem is not confined to law. Morality, religion and ideological 
knowledge can all be made to play a part in the base. This kind of 
objection to historical materialism is potentially very damaging, for 
it claims that the driving force of history presupposes for its exist-
ence the very thing that it is meant to produce. So it is not surprising 
that attention has been paid to it and some convincing replies have 
been made.30 Rerunning these is not the purpose of this chapter. Here 
we simply want to illustrate that an orthodox application of Marx's 
theory to intellectual property is very much the start of an inquiry. 

We have seen that historical materialism, with its reductive con-
centration on the forces of production, does offer the beginnings of a 
way into the complex, intricate legal structures erected by nation 
states, world regulatory institutions and transnational corporations 
as they strive for economic success and domination. In the next 
section, using parts of Marx's economic theory, we explore the idea 
that capitalism seeks out creative labour and integrates it into its 
system of production. 



104 A Philosophy of Intellectual Property 

Creative Labour 

Marx, unlike some early liberal thinkers, saw labour in positive terms. 
For instance, he criticizes Adam Smith for his essentially negative 
portrayal of labour.31 Marx concedes that certain historically condit-
ioned forms of labour, like slave labour and wage labour, could 
hardly be described as rewarding. Forms of wage labour such as coal 
mining or factory work were, for Marx, examples of 'forced labour'32 

Such labour did not satisfy real human needs but rather provided a 
means for satisfaction of needs. But Marx did think there was a 
positive thesis to state concerning labour. Labour could be a creative 
activity, part of the self-realization of the subject that could lead to 
real freedom. In Marx's thinking labour ceases to be just an economic 
variable or category and becomes a philosophical view of what might 
be in the context of a different set of social relations. He argues that 
individual labour in essence can in the right social setting and cir-
cumstances be simultaneously fulfilling self-expression and an ex-
pression of man's universal nature. The connection between self-
expression and labour is to be found in earlier thinkers.33 What is 
different in Marx's use of it is that private property is not needed to 
protect that self-expression. 

An example which Marx gives of free labour is composing music.34 

For Marx, the fact that free forms of labour such as musical compo-
sition, writing, dramatic performance, scientific discovery and so on 
become commodified and enter the relations of capitalist production 
would be evidence of intense alienation. 

Creative labour does not feature centrally in Marx's analysis of 
capitalism for the simple reason that most labour which takes place 
in the capitalist economy is alienated labour.35 Alienated labour is 
labour which is external to the worker or, putting it another way, 
labour with which he has no meaningful connection. By virtue of the 
relations of production which exist in capitalism it is coerced labour. 
Alienation takes place in the context of production. Men are separ-
ated from both the products of their labour and from themselves. 
They are also separated from their universal nature, or what Marx 
calls the species character of man. This fundamental species charac-
ter is for man free conscious activity. It is just this kind of productive 
life that capitalism through its commodity-based production form 
takes away from man. 

It is alienated labour rather than creative or free labour that is the 
paradigmatic form of labour in capitalism, according to Marx. Here 
we want to suggest that capitalism in its evolution comes to depend 
on, and actively encourages, creative labour. How does this square 
with Marx's claim that labour in capitalism is alienated labour? Crea-
tive labour in the way it is used here does not refer to the ideal form 



of unalienated labour that Marx seems to contemplate will come into 
existence once the social relations of capitalism are replaced by those 
of communism. We are using creative labour in a more mundane 
way. Drawing on our discussion of creativity in Chapter 3, creative 
labour can be said to refer to the type of creativity which is employed 
in industry and commerce to improve systems, products, methods of 
production and so forth. It is the creativity which drives competitive 
capitalism and its processes of innovation. We need to remind our-
selves that capitalism, in the way that Marx portrays it, is not a 
system in restful equilibrium. Apart from recurrent economic crises 
it is characterized by intense competition and the ceaseless search for 
new markets.36 According to Marx, there is within capitalism a 'pro-
gressive tendency of the general rate of profit to fall'.3''This tendency 
produces a competitive struggle amongst capitalists.38 And this in 
turn leads individual capitalists to introduce new methods of pro-
duction and new products. It follows that innovation turns out to be 
central to the individual capitalist's survival in the market-place. The 
future development of capitalism comes in a significant sense to 
depend on creative labour. Marx does not argue for this last proposit-
ion, but it does seem to be a consequence of his theory. To summar-
ize: despite the widespread presence of alienated labour in capital-
ism, there is also creative labour. It is creative labour which is the 
source of much-needed innovation within capitalism. 

The conclusion we are heading towards in this section is that capi-
talism seeks out creative labour and integrates such labour into its 
system of production. The task of integration is achieved through 
intellectual property law. Before moving to this conclusion we need 
to digress and make it clear that it does not depend on accepting 
Marx's theory of surplus value. The theory of surplus value, along 
with the labour theory of value and his analysis of commodities, 
forms a central core of his economic theory. The adequacy of Marx's 
theory of surplus value and his economic theory is a matter of 
specialist debate amongst Marxist and non-Marxist economists.39 It 
is, for example, not clear that his theory of surplus value can form 
the foundation of a theory of price. Similarly the labour theory of 
value has to do a lot of work in order to offer a convincing alternative 
to the concepts of competition and market when it comes to explain-
ing profit and exchange values. For our purposes there is no need to 
enter the literature on Marx the economist. The reason lies in the fact 
that Marx's economic theory is located within the broader theoretical 
framework of historical materialism, which itself is informed by a 
dialectical methodology. The economic Marx, as the afterword to the 
second German edition of volume 1 of Capital makes clear, never 
abandons this methodology.40 Through its use Marx is able to ident-
ify the contrary forces that operate beneath the illusory surface phe-



nomena of capitalism and which ultimately make it a system in 
transition. Similarly the opening parts of Grundrisse show that Marx 
was concerned, not just with the economics of capitalism, but with 
trying to understand capitalism as a historically distinctive society in 
which philosophically abstract categories like commodity, labour, 
capital and value are given a historically unique specification. In 
Capital the emphasis is on the internal organic relations between 
these categories. Within Marx's broad theoretical framework there 
are probably a number of theories and arguments that can, if need 
be, be treated separately. Without defending it here we claim that we 
can treat Marx's analysis of the internal relations between capital-
ism's principal categories independently of the surplus theory of 
value. Marx may still have something to offer on the sources of 
capitalism's economic growth, even if the theory of surplus value 
turns out to be a poor microeconomic model.41 Bearing in mind these 
observations concerning the theory of surplus value, we can return 
to our argument. 

In bourgeois society capital is the 'all-dominating power'.42 Marx 
assumes that individual capitalists are the highly rational pursuers 
of value (value is converted into profit). According to Marx the 'rest-
less never-ending process of profit-making alone is what he [the 
capitalist] aims at'.43 The individual capitalist becomes the rep-
resentative of a system of production that has for its goal the 
expansion of value. Value becomes an end in itself. This system of 
production forces or, putting it another way, makes it rational for, 
individual capitalists to accumulate capital so that through the intro-
duction of new technology they can extend that capital. A passage 
from Capital illustrates: 

Moreover, the development of capitalist production makes it con-
stantly necessary to keep increasing the amount of the capital laid out 
in a given industrial undertaking, and competition makes the imma-
nent laws of capitalist production to be felt by each individual capital-
ist, as external coercive laws. It compels him to keep constantly ex-
tending his capital, in order to preserve it, but extend it he cannot, 
except by means of progressive accumulation.44 

We can see roughly what Marx has in mind here. Using assump-
tions that are similar to the model of perfect competition, Marx is 
suggesting that competition forces the individual capitalist into 
technological innovation in order to find new sources of value. His 
ability to do so is conditioned by levels of capital accumulation. 

There is an important idea in Marx's discussion of technical change 
in capitalism. He seems to assume that the demand by individual 
capitalists for new methods of production will be satisfied. That is to 



say that the capitalist mode of production seeks machinery that will, 
at least temporarily, increase profit (in Marx's terms, increase the 
production of surplus value) and what is more it obtains that ma-
chinery. It seems to be part of Marx's theory that technological inno-
vation is at least to some degree endogenous. Technological innova-
tion is a phenomenon that has economic determinants. For Marx the 
prime, and perhaps only, determinant is the demand for labour-
saving technology, although clearly there can be others such as in-
vestment rates and industry size. Innovation is not simply the happy 
outcome of individual inventive inspiration. The supply of innova-
tion in a capitalist market is at least to some degree determined by 
economic variables.45 

One clear implication of Marx's discussion of technological inno-
vation is that capitalism needs to foster creative labour and to inte-
grate it into its systems of production. We should make it clear here 
that this is for us a necessary consequence of Marx's analysis of 
capitalism. It is not a proposition that he explicitly advances or de-
fends. The same implication occurs in a passage from Engels: 'the 
ever-increasing perfectibility of modern machinery is, by the anarchy 
of social production, turned into a compulsory law that forces the 
individual industrial capitalist always to improve his machinery, al-
ways to increase its productive force'.46 There is simply no way for 
these technological improvements to occur without the presence of 
creative labour in the capitalist mode of production.47 The result is 
that creative labour comes to find itself in capital's harness. A good 
example of this general process of the integration of creative labour 
into the productive forces of capitalism is to be found in some of 
Marx's remarks on the role of science in capitalism. (Scientific labour 
is for us an example of creative labour.) 

Labour throughout its history undergoes various changes, but the 
final change in capitalism is the development of the machine and 
automation. This development is the specific manifestation of capi-
tal's tendency to increase labour's productivity.48 Machines exist as 
'objectified labour'.49 They are the concrete embodiment of society's 
Collective skill and knowledge. What Marx calls direct labour is in 
later capitalism simply one element in the process of production. 
Even more importantly the production process has become more 
scientific in nature. Capital is linked to a definite mode of production 
which includes science, while simultaneously science helps to bring 
this mode into being. Once a stage has been reached where industry 
has significantly progressed, science becomes part of the productive 
forces of capitalism. It metamorphizes into capital. Two passages 
from Marx help to illustrate the point: 



The accumulation of knowledge and of skill, of the general productive 
forces of the social brain, is thus absorbed into capital, as opposed to 
labour and hence appears as an attribute of capital.50 

Invention then becomes a business, and the application of science to 
direct production itself becomes a prospect which determines and 
solicits it.51 

The Tasks of Intellectual Property 

We have argued that capitalism comes to depend on creative labour 
and that, as a result, it integrates such labour into its productive life. 
How is this done? This section argues that the integration is achieved 
through intellectual property law. 

Marx begins Capital with an analysis of commodity. Capitalist 
wealth presents itself, Marx says, in the form of 'an immense ac-
cumulation of commodities'.52The emphasis on commodity is both a 
strength and a weakness in Marx's overall analysis. Boss, in a per-
ceptive analysis of Marx's economic theory, argues that Marx uses a 
simple factory paradigm to model capitalist economic life.53 The pre-
occupation with showing factory workers to be the productive force 
in capitalism leads him into what she terms input-output error. This 
error occurs where some given labour or activity is thought to be 
both a necessary intermediate input and an unproductive superflu-
ous output.54 Marx, Boss argues, commits an input-output error be-
cause in his economic universe the producer of commodities is genu-
inely productive while the provider of services is genuinely para-
sitic.55 One colourful example of the kind of error that Boss is talking 
about is to be found in Grundrisse. Marx there says, in relation to the 
service provided by a woodcutter, 'this performance of a service 
cannot fall under the category of productive labour. From whore to 
pope, there is a mass of such rabble.'56 Marx's analytical objection to 
classifying the woodcutter's labour as productive is that the capital-
ist who acquires the service acquires only the use value of the service, 
a use value which is immediately consumed.57 There is for Marx 
nothing left to circulate in the economy: the exchange between the 
capitalist and the woodcutter produces no value. 

Marx's analysis of commodity is admittedly complex, for he is 
seeking to link it to the social relations of production while at the 
same time explaining the exchange values of commodities. But in 
some respects his concept of commodity is not so subtle. The prob-
lem lies in the fact that Marx is fixated by the materiality of produc-
tion, with the consequence that the archetypal commodity within the 
Marxian economic framework is the material object. This preoccupa-



tion with material objects, as we have seen, sets limits on what he 
considers to be productive labour. It also leads him away from ex-
ploring the idea that, through law, capitalism engineers new com-
modity possibilities for itself. In order to support these claims, we 
need to quote a passage from Grundrisse-. 

Is it not crazy ... that the piano maker is a productive worker, but not 
the piano player, although obviously the piano would be absurd with-
out the piano player? But this is exactly the case. The piano maker 
reproduces capital, the pianist only exchanges his labour for revenue. 
But doesn't the pianist produce music and satisfy our musical ear, 
does he not even to a certain extent produce the latter? He does 
indeed: his labour produces something; but that does not make it 
productive labour in the economic sense; no more than the labour of the 
madman who produces delusions is productive.58 

Marx's example here is in one sense a contrast between the tangible 
and intangible. It reveals what is the strong tendency by Marx in 
both Grundrisse and Capital to think of productive labour as being 
linked to the production of material objects. 

Earlier, in Chapter 2 it was argued that intellectual property relates 
to abstract objects and that one view of abstract objects is that they 
are convenient mental fictions. To say that they are convenient is to 
understate their value to capitalist production. In fact abstract objects 
have the effect of qualitatively expanding the commodity production 
possibilities of capitalism. We can illustrate with the very example 
which Marx uses to show that services do not amount to productive 
labour. 

Assume that the pianist is playing her own original composition. 
Generally speaking, copyright statutes create copyright in musical 
works. The definition of musical works is usually very open-ended 
or sometimes not defined at all.59 But once copyright in a musical 
work exists the pianist has something to own, something to sell or 
license. The convenient mental fiction (the abstract object) becomes 
through law a commodity. The pianist is now in the same position as 
the piano maker, contrary to Marx's assertion. She steps over the 
economic border that separates the badlands of unproductive work-
ers from the rolling green fields inhabited by productive workers 
and enters the productive life of capital. 

Intellectual property law is critical to her successful passage. It 
would, however, be a mistake to think that intellectual property law 
simply creates private property rights in the abstract object and so is 
no different from property rights in material objects. When he comes 
to analyse the exchange of commodities, Marx makes it clear that 
property and contract are necessary juridical phenomena for the ex-
change of commodities, but these are only reflections of underlying 



economic relations in the process of exchange.60 In fact one might go 
further and observe that what matters for the exchange of commodi-
ties is the recognition of rights of control and that these do not 
necessarily entail the existence of property rights. Commodities can 
exist and be traded without the existence of formal property rights. 
Presumably trade can take place in a state of nature. All that is 
required is some physical control over the goods. For our purposes, 
the point to observe is that in the case of material commodities the 
existence of the commodity does not depend on the existence of 
property rights. But this is not the case for abstract objects. Once 
copyright in musical works becomes part of law both our pianist and 
our piano maker can be said to produce commodities. But it is only 
the pianist who depends on intellectual property for the creation of 
her commodity. In the absence of an intellectual property right she is 
left to sell her concert performances (an unproductive service, ac-
cording to Marx's theory). Without intellectual property there simply 
would be no abstract object which participants in the market could 
recognize and make the subject of trade. 

The argument we have put can be stated in the following proposit-
ions. The existence of physical commodities does not depend on 
law. The existence of abstract objects does. Commerce in physical 
commodities and abstract objects depends on a scheme of property 
rights and contract. Marx's contradiction is that he sees labour as a 
value-producing commodity and yet does not recognize it as such 
when it is provided as a service or when it takes the form of an 
abstract object (in our sense of the term). 

Now we are in a better position to see how intellectual property 
accomplishes the task of integrating creative labour into the capital-
ist mode of production. Marx more clearly than anyone sees that 
capitalism is a mode of production in which commodities are amassed 
on a historically unprecedented scale. Capitalism is not, however, the 
only mode of production which produces commodities. This is true 
of earlier forms of production. Where capitalism is distinctive is that 
it is a system in which the labour power of one class has become a 
circulating commodity available for purchase by another class, the 
members of both classes being formally free to buy and sell com-
modities.61 It is the condition of being able to readily acquire labour 
power that gives capitalism its Midas touch in economic production. 
Our argument has been that capitalism increasingly comes to de-
pend on creative labour. Individual, rational capitalists, subject to 
competitive pressures, begin to seek out creative labour, for it is 
creative labour that is the source of much-wanted innovation. We 
have deliberately steered away from trying to explain this search in 
terms of the theory of surplus value. Rather our position is this: the 
search by individual capitalists for creative labour is motivated by 



the desire for control and ownership of the abstract object so as to 
gain a competitive edge over a rival. In the next chapter we shall see 
that the ownership of abstract objects can function to relieve indi-
viduals from competitive pressures. This provides another incentive 
for individual capitalists to chase the ownership of abstract objects. 
Clearly, if abstract objects exist under conditions of positive inclusive 
community {that is, they belong to all) the incentives for individual 
capitalists to pursue them will be considerably reduced. So one task 
of intellectual property law, from the perspective of the industrialist, 
is to create conditions of negative community so that the ownership 
of abstract objects is possible. 

Intellectual property, in commodifying universal mental constructs, 
dramatically increases the commodity horizons of capitalism. Intel-
lectual property is perhaps a sign that the commodity nature of 
capitalism never stops evolving. Marx thought that the commodity 
of labour power was the form of commodity that was distinctive to 
capitalism. Our analysis suggests that understanding the productive 
powers of capitalism does not stop with the commodification of 
labour power. Through the creation of abstract objects, intellectual 
property law provides capitalism with another distinctive commod-
ity form and, potentially at least, another means to its further expan-
sion. By creating abstract objects intellectual property brings creative 
labour directly into the relations of production. Capitalism can con-
tinue its historically spectacular commodity production run because 
through intellectual property law it has re-engineered the possibil-
ities of commodity production. Not only that, creative labour, through 
the creation of more efficient means of production, actually dimin-
ishes the role of physical labour. The aim of the industrialist is no 
longer to control physical labour through contract and industrial 
relations law but to control creative labour through intellectual prop-
erty law. 

One last remark before we close this section. Intellectual property, 
we have argued, is fundamental to the task of integrating creative 
labour and abstract objects into capitalism's production processes. 
This argument does not mean that we abandon Marx's view about 
the fundamental materiality of production. Much of the literature on 
post-industrial society or post-capitalist society tends to over-empha-
size the role of knowledge in production in order to obtain a conve-
nient and bright dividing line between capitalist and post-capitalist 
epochs.62 Drucker offers a typical characterization of this: 'The basic 
economic resource - "the means of production", to use the econ-
omist's term - is no longer capital, nor natural resources (the econ-
omist's 'land'), nor 'labour'. It is and will be knowledge,'63 However, 
our analysis of the role of the abstract object in production, when 
placed in the context of Marx's overall theory, suggests that perhaps 



good old-fashioned industrial capitalism has a way to run before it is 
given its last rites by scholars. Our reasons for thinking this are these. 
When he comes to discuss the role of physical forces (the laws of 
nature) Marx says that these cost the capitalist nothing once they are 
discovered.64 But in order for these laws to enter the productive life 
of capital they must be consumed productively and that, for Marx, 
requires that they be mediated by or be embodied in some item of 
hardware, some industrial article: 'A water-wheel is necessary to 
exploit the force of water, and a steam-engine to exploit the elasticity 
of steam.'65 Abstract objects cannot just simply step into production. 

We now have the makings of a paradox. The greater the role of 
abstract objects in capitalist production, the greater the production of 
the hardware of technology there needs to be. Abstract objects propel 
capitalism into ever-higher levels of industrial production of physi-
cal objects. Furthermore it is clear that for Marx each new generation 
of technologies carries with it greater and greater investment costs. 
Manual tools are cheap. Machine tools are not - and computer-con-
trolled machine tools, even less so. The rough shape of our paradox 
is that abstract objects, which once in existence cost nothing or little, 
when absorbed into capitalist production cost capitalists a great deal 
in terms of investment. Intangible objects generate ever-higher levels 
of tangible commodities. It is industrial commodity production that 
abstract objects help stimulate, with the result that fewer workers are 
employed in that production directly (because of automation) and 
more services are required to match the higher levels of production. 
For the individual capitalist there is no choice about the levels of 
investment needed to stay in what has become a technological race. 
Investment is forced upon him by competition.66 In language not 
intended to comfort, Marx says, 'one capitalist always kills many'.67 

The upshot of our remarks is this. We must not make intellectual 
property reveal more than is there. For post-industrial scholars, the 
intellectual property phenomenon seems to offer support for their 
pronouncements of radical social transformation. Our position is a 
more cautious one. Through intellectual property law, capitalism 
engineers new production possibilities for itself.68 Creative labour is 
brought into the fold of productive labour, but the transformative 
possibilities of this remain for the time being grounded in a para-
digm of commodity accumulation. So-called 'knowledge societies' 
have, through new communications and information technologies, 
the opportunity to reorganize the work patterns of their individual 
citizens in ways that liberate those citizens from conditions of alien-
ated labour. But capitalist knowledge societies, if Marx is right about 
the commodity nature of capitalism, will not take that opportunity. 
Abstract objects are absorbed into production as part of a cycle of 
commodity production. Abstract objects are used to continue capital-



ism's obsession with, to use modern parlance, the hardware of tech-
nology. Inequalities of an apparently new kind (for example, the 
information-poor versus the information-rich) appear, but in essence 
they are old forms of inequalities patterned around the ownership of 
productive forces. 'Knowledge workers' end up more like other work-
ers, for like other wage-labourers they come to find themselves in 
conditions of alienated labour. 

The impact of intellectual property norms upon the activities of 
the scientific community provides an example of the way in which 
the positive expressive activity of scientific research and discovery 
becomes alienated labour. Natural science becomes part of the natu-
ral forces of production because individual capitalists realize they 
cannot survive without constantly 'revolutionising the instruments 
of production'.69 Modern industry draws on scientific knowledge to 
produce a 'science of technology'.70 This science of technology is 
derived from many earlier separate forms of production such as 
trade guilds and craft industries. Modern industry takes the knowl-
edge and know-how which has been locked away in these secretive, 
almost ritualistic enterprises and applies it to improving production. 
The modern form of the science of technology as we know it seems 
to be, for Marx, born out of industry.71 Once in existence, its utility is 
apparent to all capitalists who are all constantly seeking to improve 
their production techniques. Science now finds itself press-ganged 
into capital's service. 

The normative practices of scientists begin to change. Tradition-
ally, scientists organized themselves around the goal of extending 
knowledge. This goal is served by an ethos of science which consists 
of four key values: universalism, communism, disinterestedness and 
organized scepticism,72 Intellectual property, we have argued, plays a 
critical role in integrating creative labour into production. Through 
this process, intellectual property norms come to change the ethos of 
science.73 (For Marx the change would only be a symptom of deeper 
causes.) The ethos of science rewards the sharing of information, the 
public communication of ideas (the incentives being prizes, scientific 
immortality, recognition and so on). The existence of an intellectual 
commons is seen to be crucial to successful individual work. This 
public domain attitude of science begins to change as intellectual 
property norms come to govern scientific labour. Open communica-
tion and the exchange of ideas are no longer so strongly endorsed by 
scientists because they might, amongst other things, defeat a propri-
etary claim to the knowledge.74 The direction of scientific research 
becomes increasingly determined by state-based priorities expressed 
through intellectual property rights. The fact that ideas can in one 
way or another be owned is itself symbolic of the fact that scientific 
labour has become alienated labour. 



'expressible'.25 An expressible is an abstract entity. It is also a conve-
nient mental fiction. It subsists as a construct of the mind. An abstract 
object does not exist in the corporeal world. Once the abstract object 
attains corporeality by becoming embodied belief, at least in the 
Stoic scheme of things, it can play a causal role in the social and 
productive relations of people. At the same time, because it affects 
human conduct, it becomes a potential candidate for legal regula-
tion. 

To summarize, one view is that mental constructs are the stuff of 
intellectual property relations. Intellectual property rights are rights 
in our mental projections. An alternative is to adopt some kind of 
realist explanation of these abstract things. Shortly stated, this would 
involve arguing that abstract entities are real entities, just like law 
books and tennis balls. Following a realist line, abstract objects would 
have to be assigned an independent ontological status and given 
either an immanent (that is, Aristotelian) or transcendental (that is, 
Platonic) account of their existence. Either account has philosophical 
support, but this realist way of looking at abstract objects drives 
intellectual property law ever deeper into metaphysics. The law now 
has to contemplate the independent existence of unobservable enti-
ties. 

Roman law, by inventing the category of reš incorporates, plants its 
property law squarely in the realm of the metaphysical. English law, 
as we shall see in a moment, made use of this category in order to 
add a largely flexible category to its property law. Before moving on, 
though, we should make clear that the idea of. incorporeal things in 
Gaius and Justinian refers to legal rights. Rights are used by both to 
include those rights we would think of as property rights as well as 
contractual rights. The strong implication from Justinian is that in-
corporeal things have corporeal counterparts. Incorporeal things are 
thought, in other words, to relate strongly to corporeal objects. The 
link between incorporeal rights and incorporeal objects, or what we 
have called abstract objects, only came to the fore in English property 
law when various intellectual property forms were classified as choses 
in action and these were carefully distinguished from any property 
rights in chattels.26 Intellectual property rights are incorporeal things, 
but this came to mean incorporeal rights which relate to abstract 
objects. 

From the very start the category of incorporeal things creates legal 
uncertainties. In The Institutes, Gaius in some places includes obliga-
tions as res incorporates and in other places does not.27 On the basis of 
the distinction one might expect ownership (dominium) in a physical 
object to be a res incorporates since ownership is concerned with rights 
and rights are an intangible. But, as writers of Roman law routinely 
point out, dominium is to be found in the category of res corporale$.s 



What seems to happen is that the object is substituted for ownership, 
or perhaps object and ownership are thought of as substitutes.29 

Modern Roman law writers do not devote a great deal of attention to 
the distinction except to point out its logical flaws.30 None do so with 
the impatience of the 19th-century jurist Austin. He dismisses the 
distinction as completely useless, saying that it is 'either imperfect, 
or else big with contradiction'.31 

While the Roman scheme of property law conflates object and 
ownership, other rights, such as rights of way, are no longer seen 
concretely in terms of an actual path, but rather are viewed as intan-
gible rights. Some writers use the corporeal/incorporeal distinction 
to support a claim that classical juristic thought was generally mani-
festing a tendency towards greater abstraction.32 Whether this claim 
is true is another matter, but we can say that in the context of prop-
erty law the recognition of a category of res incorporates and the 
formal classification of some rights as intangible at least leaves open 
the possibility for the development of a more abstract juristic mode 
of thought about the property concept. 

The distinction lay dormant until the rediscovery and revival of 
Roman classical law by Irnerius and his followers in llth-century 
Bologna. From here Roman law began a new journey of conquest 
and entered at various different times, and to varying degrees, the 
legal systems of Europe. Res incorporales, with its unexplored potenti-
ality, found a place in the legal language of both civil systems and the 
common law. Incorporeal things, or rather the category, found its 
way into English law only to be fused with an equally opaque legal 
category, that of the chose in action.34 This latter category of personal 
property, more than most, was ready to lose the 'thinglikeness' which 
characterized mediaeval attitudes to the property concept and thus 
paved the way for the modern juristic discovery that property is not 
a thing but a set of relations between people. 

Calling intellectual property rights choses in action does not bring 
immediate illumination. The reason, put shortly, is that doctrinal 
scholars have concluded that a chose in action is a class best under-
stood in terms of the description of its members, rather than a definit-
ion capable of a self-selection of members.35 Often a chose in action is 
explained by saying that it is not a chose in possession, but a thing 
recoverable by action, like a debt.36 However not all rights of action 
are choses in action. The chose in action seems to have more than the 
usual degree of vagueness associated with legal predicates. The clas-
sification of apparently simple cases, like the owner of a chattel out 
of possession, have been the subject of debate.37 The distinction be-
tween corporeal and incorporeal makes its presence felt in the cat-
egory of chose in action, although it does not add much in the way of 
clarity. A chose in possession is said to refer to corporeal or tangible 



things while a chose in action is linked to intangible property, that is 
something which cannot be claimed by taking physical possession.38 

Why do intellectual property rights come to be called choses in 
action? The answer has to do with chance, history and the internal 
dynamics of the English legal system rather than the application of 
logic. The process of classification has been a prolonged one, for even 
at the beginning of the 19th century there was going on in England a 
quiet debate about whether or not, for instance, copyright really was 
a chose in action.39 

Early in its history the common law had a rule against the assign-
ment of choses in action.40 The primary reason for this was that 
choses in action were thought to be highly personal obligations not 
appropriate for transfer and in any case their transfer might provoke 
too much litigation.41 At the time that patents and copyright came 
into being the rule about the non-assignment of choses in action was 
being substantially undermined by the courts of Equity. This made it 
easier to fit copyright and patents into the category. It was commer-
cially necessary for these forms of property to be assignable and the 
prohibition on assignment was being undermined. The other factor 
influencing their classification was their incorporeal character.42 

Things might have turned out differently. Holdsworth, for exam-
ple, argues that, had Equity not modified the consequences of the 
rule against the assignment of choses in action, then intellectual prop-
erty rights would have been treated as incorporeal hereditaments 43 

One view might be that whether intellectual property rights are clas-
sified as choses in action or incorporeal hereditaments matters not, 
for both are categories of property. There is perhaps a difference in 
the level of abstraction which each category represents. The incorpor-
eal hereditaments which Blackstone lists {easements and profits a 
prendre are two examples) have a strong territorial ambit.44 They, for 
the most part, in one way or another relate to bounded real property. 
The chose in action is better suited to lose the traces of territoriality 
and tangibility that exist in relation to other property forms - what 
Pollock termed the 'thinglikeness' of English property. These new 
forms of personal property were in one sense less personal, for they 
did not bind communities together in the same strong way that was 
true of customary and feudal forms of property. Rather these new 
forms make possible anonymous, impersonal connections between 
owners and strangers, connections which in the 20th century broke 
free of the usual territoriality of property relations and became genu-
inely global. 

The magnitude of the psychological and conceptual shift which 
took place through the rise in importance of the chose in action 
should not be underestimated. Maitland and Pollock both argue that 
much of English real property law can best be understood by a 



mediaeval incapacity to separate the transfer of rights from the trans-
fer of things.45 There was, even in the case of incorporeal hereditaments 
like rights of way and offices, a tendency to ascribe to them a 
'thinglike' character and to analogize their property nature to land. 
Maitland, for example, suggests that practices like attornment, which 
surrounded the transfer of incorporeal hereditaments, reveal that 
these hereditaments were considered really to be things rather than 
rights.46 

Through linking the Roman law category of the incorporeal thing 
with the category of chose in action, English law produced a highly 
flexible concept of personal property. It was flexible precisely be-
cause its extension was not limited by some set of precisely specified 
attributes. Its indefiniteness was a source of functional strength for 
the property system. The result was that it was capable of being 
extended into many different areas of market and social relation-
ships.47 It was a concept that had no real equivalent within the Conti-
nental civil law system.48 

There is one final observation to make. On one view our short 
story of the career of incorporeal things seems to support the idea 
that property law in its long evolution has been progressively 
dematerialized, made more abstract or, in Pollock's terms, has lost its 
'thinglikeness'. This conclusion would be easy enough to draw, but 
should we draw it? What happens in our story is that a Roman law 
category is used by English juristic hands to fashion a practical solu-
tion to a practical problem. A person with ideas has in a broad sense 
assets. In order that the person may make a living in a market society 
those intangible assets have somehow to be recognized as property 
rights so that they can be commercially exploited. Some of the crucial 
conceptual apparatus to this end was provided by Roman law. The 
English common law, renowned for its pragmatism, ventured deep 
into metaphysical territory and added the abstract objects of intellec-
tual property to the list of incorporeal things. By doing so it extended 
its reach over material objects. Artists, authors and inventors have to 
turn their intangible assets into material ones in order to survive 
economically in the world. Once the law recognized property in 
abstract objects, the significance of the materiality which governed 
property relations in the physical world grew stronger and not weaker. 
It grew stronger because through abstract objects many more mate-
rial objects, both in number and in kind, could be reached by indi-
vidual property owners. The abstract object became a way of gaining 
control over the material object. One patent could relate to an indefi-
nite number of physical objects. The corporeality of intellectual prop-
erty is, legally speaking, never very far away and manifests itself in 
various requirements which impose a condition of materiality on the 
abstract object.49 



Justifying Intellectual Property 

Abstract objects are the 'things' that mediate property relations be-
tween individuals in the case of intellectual property. What is the 
justification for creating property rights in what, after all, is the per-
fect example of a resource which cannot be exhausted through use? 
In the case of tangibles a person can deprive another by taking the 
thing. But the nature of abstract objects permits of their simultaneous 
use and so deprivation of the object through use cannot take place. 

English law had first to confront this question of justification in the 
context of patents and copyright. In each of these contexts the 
answer was worked out within a heavily Christianized legal tradition 
and a discourse that was influenced by natural law theories of prop-
erty. Within this tradition the justification issue was argued differ-
ently for patents and copyright. In order to illustrate these claims we 
shall restrict ourselves to a discussion of Millar v. Taylor and the Act of 
Anne in the case of copyright and, in relation to patents, the Statute of 
Monopolies and the Case of Monopolies.50 This is admittedly a small 
number but then some cases and statutes reveal much about the 
broader legal universe of the times. The two cases, amongst the most 
famous in English law, are rich in philosophical argument. They 
show clearly the jurisprudential frame of reference that was used to 
work through the justification issue. 

Copyright 

We will begin with copyright. There are a number of excellent sources 
for the history of English copyright and so here we shall only make 
the briefest observations about this history before going on to the 
material we have selected for analysis.51 

The printing and production of books in England in the 15th cen-
tury was carried on by a craft guild known formally as the Station-
ers. Like all craft guilds it had a serious interest in monopoly profits 
and a commensurate fear of competition. The combination of these 
eventually led members of the guild to obtain in 1557 a royal charter 
of incorporation.52 Queen Mary was happy to accommodate the Sta-
tioners. Giving the control of printing to the Stationers' Company 
provided another means by which the spread of seditious and hereti-
cal information could be controlled (although it should be said that 
the Crown did not make much early use of the Stationers, preferring 
to rely on rougher methods such as torture and killing).53 

The use of privilege to control the book trade in 16th-century 
England occurred because of a complementarity between two sets of 
self-interest. The Crown saw that the control of printing was vital to 
its political well-being and the Stationers regarded the privilege sys-



tem as a way of maintaining their London-based monopoly and 
extending their influence regionally and across the border to Scot-
land. At this stage of copyright's history the author had only a cameo 
role, The central players were the Crown and the printing trade and 
neither was particularly interested in the rights of the author, or the 
value of a right of copy to the economy or to culture. Unless an 
author was lucky enough to secure a personal privilege, his position 
was weak, so much so that, if he allowed a manuscript to be publicly 
circulated, there was nothing to prevent a member of the Stationers' 
Company from registering the copyright and exploiting it. The right 
to print books belonged to those members of the Stationers' Com-
pany who registered the particular work and not to the author. 

This system of privileges eventually became a ruin, in part because 
privileges were unevenly distributed throughout the industry, pro-
ducing a conflict between those in the industry who had a large and 
profitable share of it and those who survived on its edges. The Act of 
Anne in 1709 replaced the privilege system. It was a revolutionary 
statute because it heralded the arrival of a public interest dimension 
to copyright. Its preamble linked copyright to the 'Encouragement of 
Learning'. By limiting the term of copyright protection the Act recog-
nized the existence of the public domain.54 The Act gave authors the 
'sole Liberty of printing' in relation to books not printed and pub-
lished. The whole flavour of the Act was instrumental and practical. 
Copyright's role was to encourage writers to produce, thereby serv-
ing the larger purpose of encouraging and adding to learning. The 
monopoly control of the Stationers over existing books was removed 
by limiting protection for such books to 21 years. Price control pro-
visions for books were introduced and the interests of universities 
explicitly protected. 

The arrival of the Act of Anne was not the cause of great rejoicing 
amongst the Stationers and, in the decades that followed, the statute 
was tested in the English courts. These 18th-century cases have a 
sharp contemporary relevance for, in deciding whether authors had 
rights that survived the Act of Anne, the courts had to confront the 
basis of copyright protection. Consequently, they were forced to travel 
into philosophical territory. The Stationers' litigation was part of a 
wider social debate over property rights in books or 'literary prop-
erty'. This debate was one of the longest running and most keenly 
contested in late 17th and 18th-century British life.55 Drawn to it were 
not only those with economic interests in the book trade but those 
within intellectual circles generally. There was a lot at stake. For 
some the real issue lay in the control of the dissemination of ideas.56 

The debate in the courts took the form of a basic question over the 
existence of common law copyright after the author had published 
his or her work. The Stationers, reluctant to let their monopoly slip, 



argued that, independently of any statute, the common law gave 
authors a perpetual copyright (a copyright they could acquire from 
authors) and that this remained unaffected by either publication or 
the Act of Anne. Ultimately they lost this argument but, as they pur-
sued it in the courts, English judges were given the opportunity to 
comment on the nature of the rights of authors in their works. Fi-
nally, in the case of Donaldson v. Beckett, a slim majority (six to five) 
decided that the Act of Anne had abolished the common law right.57 

Although this was not the last case in which an opinion was ex-
pressed on the matter, it fixed the line of thinking that saw copyright 
come to be considered as a creature of statute. 

We turn now to an examination of the first case we mentioned at 
the beginning of this section. It precedes Donaldson v. Beckett and in 
many ways captures the essence of the debates over literary prop-
erty. The 1769 case of Millar v. Taylor raised two questions. Did 
authors have at common law a right of copy? If so, had this common 
law right been taken away by the Act of Anne? The plaintiff Millar in 
this case was the registered proprietor of the poem 'The Seasons'. 
Taylor, without Millar's permission, had copies made of the poem so 
that he could sell them. The period of protection granted by the Act 
of Anne had expired. Millar's only hope of succeeding was to estab-
lish the existence of a common law copyright which remained unaf-
fected by the statute. He succeeded in doing so. Three out of four 
judges decided the case in Millar's favour. 

There are a number of different lines of justificatory argument 
offered by those judges who found in favour of a common law copy-
right. Mansfield cj, after arguing that the source of this author's right 
is the same whether before or after publication, claims that the basis 
of the right lies in justice: 'it is just, that an author should reap the 
pecuniary profits of his own ingenuity and labour. It is just, that 
another should not use his name, without his consent.'58 While other 
judges also appeal to justice they provide additional arguments. Willes 
j advances an instrumental argument. He links property to incentive. 
After conceding that it is 'not agreeable to natural justice' that others 
should reap the benefits of what they did not sow, he states the 
following argument: 'It is wise in any state, to encourage letters, and 
the painful researches of learned men. The easiest and most equal 
way of doing it, is, by securing to them the property of their own 
works.'59 A third line of justification is presented by Aston j. He bases 
the existence of the right upon the fact that the author owns the 
produce of his mental labours.60 This leaves open the question of 
why labour should have this property-conferring quality. Although 
Aston is not clear on this, he does later refer to the law of nature to 
support his claim that the invasion of this property right is against 
natural reason.61 Aston's analysis seems to have an obvious Lockean 



lineage and he does in fact refer to Locke's discussion of property in 
Book II of the Two Treatises of Government, but only to say that Locke's 
discussion of property has no relevance to literary property.62 Despite 
this, Aston's argument that the mental labours of the author create a 
property right bears, as we shall see in the next chapter, a remarkable 
similarity to Locke's analysis of the origins of property. 

There are in short three lines of justification to be found in Millar v. 
Taylor which we can label as the justice justification, the incentive 
justification and the natural rights justification. They are clearly in-
dependent. Somebody might deny that property rights are an incen-
tive to be creative and yet argue that justice requires the creation of 
property rights to reward creators. The incentive justification is in-
strumentalist in nature. Property rights are levers for obtaining so-
cially beneficial activities. The natural rights justification depends for 
its plausibility on the existence of a law of nature and the existence of 
reason in humans to enable its identification. Although these justifi-
cations are worked out by the judges in the context of copyright they 
can equally apply to other areas of intellectual property. In later 
chapters each of these justifications will be subject to a more detailed 
evaluation. For the moment, we shall continue with the analysis of 
Millar v. Taylor, since it reveals much about the connections between 
copyright and natural law thinking about property. 

One of the interesting features of Millar v. Taylor is the different 
way in which; each judge makes use of natural law property theory. 
All the judges have to confront this intellectual tradition, partly be-
cause it is clear from the case that counsel in their arguments drew 
heavily upon it, and partly because it is the dominant tradition of 
their times. One of the lessons for the modern observer of this case, 
interested in the question of property and its justification, is that the 
outcome of the analysis is less dependent on the choice of ethical 
theory and more dependent on the characterization or description of 
community in relation to which the particular justificatory theory 
stands. This point emerges when the judgements are studied more 
closely. 

Aston j and Yates j (the only judge to dissent) make use of the 
theories of Grotius, Pufendorf and Locke.63 Yates explicitly links the 
development of the English law of personal property to natural law.64 

And yet, working within the same natural law framework, Yates and 
Aston derive opposite conclusions. Aston concludes that authors 
have property in abstract objects while Yates argues that, upon publi-
cation, this property right vanishes. There are a number of differ-
ences between them in the way they use the intellectual corpus of 
natural law, but the crucial difference is in the way each uses the 
concept of community. Aston argues that literary property belongs to 
an author from the moment that the author brings that work into 



being. He contrasts this with tangible property which he says com-
mences in common ownership and comes to be individually owned 
through some act of occupancy. The following passage shows the 
contrast he makes between the two kinds of property:65 

And there is a material difference in favour of this sort of property, 
from that gained by occupancy; which before was common, and not 
yours; but was to be rendered so by some act of your own. For, this is 
originally the author's: and therefore, unless clearly rendered com-
mon by his own act and full consent, it ought still to remain his. 

Aston, in this passage, is drawing upon the discussion of an issue 
of enormous importance for natural law theorists like Grotius, 
Pufendorf and Locke. These theorists were, in part, trying to provide 
an explanation for the evolution of private property. Did God grant 
the earth and its contents to the original community in common, by 
way of joint ownership? Alternatively, did this grant simply make 
the earth available for use, the questions of ownership to be deter-
mined by men at some later stage? The former conception of com-
munity - positive community - would make the acquisition of prop-
erty by an individual heavily dependent upon the consent of others, 
since the individual is trying to acquire something that belongs to all. 
The latter conception of original community - negative community -
provides greater scope for individuals to acquire property through 
their labour, because the individual is trying to acquire something 
which, although open to all to acquire, does not belong to any one 
individual.66 The consent of others does not have the same strong 
role that it has in positive community. 

Aston j approvingly cites Pufendorf, a defender of negative com-
munity, and argues that the author's mental labours provide the 
foundation for the right to property in literary works.67 The fact that 
abstract objects can become property does not pose problems for 
Aston for, drawing on Pufendorf, he argues that the objects of prop-
erty are settled over time. Natural law principles do not, in other 
words, inhibit the capacity of a society to adapt its positive rules of 
property to suit its new circumstances. Discovery, invention and art 
have added to the range of possible objects of property. 

Like Aston j, Yates j draws on the general principles of property to 
be found in natural law theory, but he concludes the opposite to 
Aston; authors do not have a common law copyright beyond the Act 
of Anne. Occupancy cannot be the basis of this right, for abstract 
objects cannot be occupied.68 The fact that abstract objects are valu-
able does not turn them into the property of individuals for 'mere 
value does not constitute property'.69 Yates' rejection of common law 
copyright is partly based on the nature of abstract objects. They are, 



as he makes clear in the following passage, incapable of being pos-
sessed: 

But the property here claimed is all ideal: a set of ideas which have no 
bounds or marks whatever, nothing that is capable of a visible posses-
sion, nothing that can sustain any one of the qualities or incidents of 
property. Their whole existence is in the mind alone.70 

The deeper part of Yates' argument lies in his clear assumption 
that ideas are open to all. The nature of ideas are such that, once they 
are published, they are incapable of sole use and enjoyment. The act 
of publication is necessarily 'a gift to the public', an entry of those 
ideas into the commons.71 It does not follow from this that authors 
are not entitled to a reward for their efforts. Invoking the principle 
that every man is entitled to the fruits of his own labour, Yates agrees 
that authors are entitled to a reward, but this reward has to be subject 
'to the general rights of mankind, and the general rules of prop-
erty'.72 

Yates makes a subtle and interesting use of natural law principles. 
It is because the law of personal property is based upon natural law 
foundations that there cannot exist a common law right of literary 
property. Property, he says, is founded upon occupancy and abstract 
objects cannot be occupied.73 As Yates makes clear at the end of his 
judgement, the claim that such a right exists is completely inconsist-
ent with the general principles of property. Justice does require that 
the author be given some reward. The legislature, by having enacted 
the Act of Anne, which grants the author a limited monopoly, fulfils 
the requirements of justice. The grant of the monopoly is justifiable 
because it is consistent with justice and it encourages learning and 
science. But the exercise of this monopoly is subject to the overriding 
requirement that it be consistent with the natural rights of others. 
Others have a right to make use of ideas and others have a right to 
trade in the subject matter of the monopoly privilege. The view of 
community which is implicit in Yates' judgement is not the strong 
conception of negative community that is present in Aston's analy-
sis. Abstract objects remain a resource for all to use. They become 
part of a commons to which all have natural rights of access and use. 

Millar v. Taylor turns out to be a revealing case on at least two 
levels. At one level the three different justifications which are to be 
found in the case for the existence of common law copyright have a 
modern relevance. Willes' incentive argument is a precursor of mod-
ern economic arguments which assume that the motivation towards 
creativity will be strengthened through the use of property rights in 
abstract objects and weakened by their absence.74 Aston's natural 
rights justification is along similar lines to those offered by some 



modern libertarians for private property rights.75 At another level, 
the case reveals that the course which a first order justificatory analy-
sis of property is likely to run is deeply dependent upon the meta-
physical scheme in which the analysis is housed and in particular 
upon the characterization and assumptions made about community. 
This dependence is so great that, within the same first order ethical 
theory such as natural law, different views of community lead to 
different conclusions about the justifiability of particular property 
arrangements. 

One of the puzzles with the early cases on common law copyright 
is the apparently conflicting signals which they send. Holdsworth 
has pointed out that most English judges found in favour of a com-
mon law copyright and yet in English law an economic, pragmatic 
concept of copyright law ultimately triumphed.76 Why this happened 
is worth exploring. After all, Locke's natural rights-based account of 
property rights was widely accepted in 18th-century England.77 Most 
English judges took as their point of departure the strong connection 
between individual labour and the existence of a private property 
right, a connection which had been discussed by theorists of the 
natural law tradition. Very few judges took the view proposed by 
Pollock in Jejferys v. Boosey that copyright is 'altogether an artificial 
right'78 

Perhaps the economic concept of copyright law arrived in English 
law because of natural law principles rather than despite them. The 
right of every person to pursue a trade had long been a part of the 
common law and, more than most rights, enjoyed a fundamental 
status.79 Judges who had to decide the issue of common law copy-
right could not but help contemplate the economic consequences of a 
perpetual monopoly in literary property. Rather than separating the 
interests of publishers and authors, they chose to limit the poten-
tially absolute common law rights of authors by upholding the op-
eration of the Act of Anne.m The triumph of the economic view of 
copyright turns out also to be an example of the way natural law 
property principles were adapted to fashion practical solutions to 
meet changing economic and technological circumstances. In adopt-
ing an economic concept of copyright, English law was not really 
rejecting a natural rights justification for copyright. Rather, it took 
the principles of natural law and gave them a practical interpretation 
which saw authors gain some reward for their labours and others be 
allowed to pursue their natural right to freedom of trade. It was an 
interpretation that ultimately suited the expanding industrial economy 
of the second half of 18th-century England. 



Patents 

Significantly, there was never a serious argument that inventors should 
enjoy the same perpetual right as authors. The rights of inventors, it 
was settled, depended on Crown privilege or an Act of Parliament.81 

The reason for this probably was that inventions were thought to be 
too important in terms of their social utility to tie up in the hands of 
their inventors. Those judges who argued in favour of common law 
literary property were left with the task of trying to distinguish prop-
erty in inventions from property in books.82 This is a difficult analytical 
job, for invention and authorship both involve the labours of the mind. 
Why should one form of labour ground a natural right of property, 
while the other grounds nothing at all unless the state decides to 
award a privilege in the form of a patent? The philosophical answer 
which English law adopted is that authors create something while 
inventors merely uncover what is already there.83 This is not particu-
larly convincing. The idea that inventors create nothing confuses the 
pre-existence of the laws of nature with their novel application. The 
latter does demand creative labour. Despite the creative element in 
invention, it remains true that English law was highly instrumentalist 
in its treatment of patents. Patent rights for centuries never escaped 
the language of privilege. There was more judicial disagreement over 
whether this was also true of copyright, but eventually copyrights, like 
patents, were thought to be privileges rather than natural rights. 

Patent law, like copyright law, has its beginnings in the preroga-
tive-based privilege system of mediaeval England. The sovereign 
could, on the basis of its prerogative power of grant, make grants of 
all kinds including grants of interests in land, offices of various kinds 
and franchises. The range of this power of grant was extensive, but 
in relation to the grant of monopolies it had to be exercised with care. 
The problem was that it was not. For successive English sovereigns, 
the grant of monopoly powers became a convenient source of rev-
enue. Holds worth neatly captures the money-making attitude with 
which sovereigns tended to treat what in theory was a limited power 
to grant monopolies. 

James I was always hard up; and for a consideration he was prepared 
to grant many privileges both of the governmental and of the indus-
trial varieties. ... Of the second of these varieties of grants the follow-
ing are a few examples: grant of an exclusive right to export calfskins; 
grant of an exclusive right to import cod and ling; grant of an exclu-
sive right to make farthing tokens of copper.84 

The reason that the power to grant monopolies had to be exercised 
with great care by the sovereign was that, as the Case of Monopolies 



was to make plain, the power was a very circumscribed one. It was 
clear that the royal prerogative was subject to Magna Carta and the 
common law, both of which were aimed, in terms of ideals, at the 
protection of the negative liberties of subjects.85 Prerogative-based 
monopolies were a particularly strong form of interference in nega-
tive liberties because they prevented individual subjects from pursu-
ing certain kinds of trades altogether. Conventional property rights 
did not hold the same danger for negative liberty because they oper-
ated to protect the property holdings that an individual might amass 
during the course of pursuing a trade or business. They did not 
prevent others from following a trade or business. 

The response of the common law courts to the grant of monopolies 
was to give the principle of freedom of trade a primary status, even 
where the consequence of doing so was to interfere in the freedom of 
contract.86 The courts, however, had to wait for an opportunity to 
declare the law on monopolies for they had no jurisdiction to assess 
the validity of an exercise of the royal prerogative.87 They were given 
the jurisdiction to deal with monopolies by proclamation from the 
Queen in 1601, and in 1602 one of the most famous cases in English 
law, The Case of Monopolies, was heard by the Queen's Bench.88 The 
story of this case has been told often enough.89 Our interest is in the 
arguments used in the case to support the conclusion that, with some 
exceptions, monopolies were contrary to the common law. 

The case involved the acquisition by Darcy of a patent that created 
exclusive rights to provide playing cards in England, which meant 
amongst other things the exclusive right to sell and import playing 
cards. Darcy sued Allen arguing that Allen had sold cards and 
therefore defrauded Darcy of the benefit of the patent. There were 
several successful arguments that were put forward by Allen's coun-
sel concerning the general issue of whether Darcy's monopoly was 
good.90 One line of argument related to employment. Monopolies 
which prevented others from working were against the interests of 
the commonwealth! Under the common law every subject had the 
right to lawful trade.91 Another line of argument was straightfor-
wardly economic. Monopolies ultimately were for private gain and 
this meant they had certain undesirable qualities. Amongst other 
things they raised prices. They also tended to impoverish those who 
prior to grant of the monopoly were able to pursue the trade but, 
once a monopoly in it was granted to someone else, could no longer 
do so. Both the common law and the 'equity of the law of God' 
condemned this feature of monopolies.92 

One clear and major theme in the case is that monopolies are a 
profound interference in the liberty of subjects to trade and so for 
that reason are void at common law. The prerogative power to create 
privileges could not be exercised so as to injure subjects of the realm. 



Allen's counsel argued that there was one exception to this in the 
form of monopoly patents. In those cases where useful trades and 
inventions had been brought into the commonwealth by a person, 
'the King may grant to him a monopoly patent for some reasonable 
time, until the subjects may learn the same, in consideration of the 
good that he doth bring by his invention to the commonwealth: 
otherwise not'.93 Here is a clear indication of what is generally ac-
knowledged to be the purpose of the patent system in England at 
this time - to encourage the transfer of valuable trades and technol-
ogies to England. The Crown would, if it were exercising its preroga-
tive properly, grant monopolies only to those persons who had in-
vented something or had brought an invention or trade from abroad.94 

It was therefore not just discovery that was being rewarded at this 
stage, but also entrepreneurship in importing foreign discoveries. 
The crucial objective of the patent system was in effect to promote 
the growth of human capital. Once the relevant knowledge had been 
diffused throughout the society the Crown could not renew the 
monopoly, for that would be to undermine trade.95 

Apart from this instrumentalist line of justification for the patent 
system there was another important line of argument based on reli-
gious morality which provided reasons for limiting the role of mon-
opolies. Allen's counsel sought in the case to demonstrate that the 
monopoly in question was against the law of God. His argument was 
that it was an ordinance of God that men labour so that they and 
their families could survive. The labour of men gave rise to various 
trade skills and this was part of God's design. Anything which pro-
hibited a man from pursuing his chosen trade was not only an inter-
ference in his liberty but also a breach of the laws of God. Although 
this argument is shortly put, it probably had considerable persuasive 
effect on its judicial audience, for it drew on a Church teaching 
which had condemned monopolies in the strongest possible terms. 
There were several reasons why the Church had labelled many mon-
opolies a sin 96 The ability of the monopolist to dictate price contra-
vened just price theory.97 Monopolies were seen to have a speculative 
economic character and so became part of the general moral criticism 
directed against usury. Many monopolies related to food. The 
monopolist's capacity to create scarcity in basic necessities could not 
be, it was thought, in the public welfare. 

The argument that monopolies are against the law of God makes 
labour of central importance. The labour of others within a Christian 
community becomes a reason for not unnecessarily creating or ex-
tending the role of patents. It is precisely because patents interfere in 
the labour of others that they are a privilege. Their creation has to be 
consistent with the rights of others to labour, for, as Allen's counsel 
argues, the capacity of men to labour is part of God's design. Patents 



have the potential to interfere in this design and so whoever has the 
power to create them must act responsibly. The king's prerogative 
(used to create patents) is 'no warrant to injure any subject'.98 

The instrumentalist attitude which dominated the approach of the 
common law courts to monopolies made its way into the Statute of 
Monopolies (1623). Section 1 of the Statute made clear that monopoly 
privileges had not performed their intended function of promoting 
the 'publique good' and so declared all monopolies to be contrary to 
the laws of the realm and so therefore void. There was one exception. 
The declaration in section 1 did not extend to the grant of a patent to 
an inventor of a manner of new manufacture.99 The grant was condit-
ional upon it not being contrary to law or 'mischievous to the state' 
in some way. The Statute made clear that patents belong to inventors 
by virtue of a privilege and not a natural right of some kind. The 
opening section stated that monopolies are contrary to the 'auncient 
and fundamental lawes' of the realm. By implication, if they are to be 
tolerated it is only if they contribute to the public good. The Statute 
was in many respects a straight piece of economic policy.100 

The reluctance of the legislature to encase patents in the language 
of natural rights is perfectly understandable in the light of the Crown's 
abuse of the privilege system. Even in those countries such as America 
and France where the concept of natural rights was exercising a 
revolutionary political influence, the degree of that influence on pat-
ent rights seems to have been qualified, if the early patent law in 
those jurisdictions is some kind of guide. Classical natural rights, 
such as the right to liberty, were not thought to carry expiry dates. 
However, from the beginning, patent rights were seen in these two 
countries as rights which could be readily shaped, limited and 
finally extinguished by positive law.101 

Conclusion 

We are now in a better position to appreciate why the justification for 
patents was so highly instrumental within English law and why 
copyright, after some argument, went the same way. It was uncontro-
versial within the society of the time that individuals had to exist by 
their labour. This was part of God's design. Inventors and authors, 
like others, laboured and were entitled to a reward, but the reward 
which they could be given consistently with God's design was no 
more than a temporary privilege. Anything more would be too great 
an interference with the labour of others and therefore against the 
law of God and the fundamental laws of the realm. At best an inven-
tor or an author could expect some kind of temporary advantage 
over others. The character of this advantage was a privilege. It could 



never amount to anything more because that would constitute too 
great a threat to the negative liberties of others, particularly in the 
area of commerce and trade. The right of free trade was a fundamen-
tal common law right. It meant, in theory at least, that people had a 
right of entry into the labour force. Temporary privileges in abstract 
objects had, it was thought, the long-term effect of increasing the 
industry of others. Such privileges were consistent with fundamental 
law and God's design. Natural property rights in abstract objects 
never could be. Natural property rights in the physical objects which 
one's labour had produced were consistent with the divine plan. 

The interesting feature of the instrumentalist justification for copy-
right and patents is that it is worked out in the context of a natural 
law tradition, a tradition which at first sight might be thought not to 
be sympathetic to such a treatment of the mental products of one's 
labour. That such a justification emerged shows that, when it comes 
to justifying intellectual property, the crucial choices are between not 
first order ethical theories (natural law versus utilitarianism) but 
rather the concept of community and the metaphysical scheme upon 
which that concept of community is dependent. As it happens, the 
modern emphasis on the question of justification is at the level of 
first order ethical theory. This does not mean that concepts of com-
munity are irrelevant to the question of justification. Rather, it sug-
gests that they are the silent drivers of the debate. 
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Locke, Labour and the 
Intellectual Commons 

Does a person have a natural right of property in those abstract 
objects that she or he discovers or creates? The common law ulti-
mately did not declare such a right. The answer to our question 
might still be a philosophical 'yes'. One philosopher, probably more 
than any other, has been linked with a natural rights theory of prop-
erty. The influence on political philosophy of John Locke's short 
discussion of property in Chapter V, Book II of the Two Treatises of 
Government (1690) has been profound.1 Locke on property has a to-
temic status. It is not surprising, therefore, that modern theorists 
discuss a 'Lockean labour theory' of intellectual property.2 

The purpose of this chapter is to evaluate the application of Locke's 
writing on property to intellectual property. By way of preview, it is 
argued that labour has a comparatively minor, somewhat functional 
role in so-called 'labour theories of property' with which Locke is 
commonly linked. The real value of Locke's writing on property is 
that it shows us that the coherence or truth of an argument that relies 
on natural rights to justify intellectual property rights primarily de-
pends on a concept of community and an accompanying metaphysi-
cal scheme. Appeals to labour in labour theories of property are 
essentially exhortations to keep certain metaphysical assumptions 
and a concept of community in place. 

Locke is a philosopher who does not lack interpreters.3 No attempt 
is made to add another interpretation or yet another version of a 
labour theory of property. The remainder of this chapter is divided 
into four sections. The first section offers a brief description of Locke's 
purposes and claims in Chapter V of the Second Treatise. Readers 
familiar with Locke will want to skip this section. The second section 
discusses some of the conflicting interpretations of his property theory. 
Sections 3 and 4 link these interpretations to intellectual property. 



Locke's Purposes in 'Of Property7 

Heretical though the suggestion seems, perhaps Locke does not have 
a theory of property. Chapter V of the Second Treatise is a short chap-
ter. If there is a theory of property in any full-blown sense, it is 
sparsely presented. Locke begins the chapter by referring to a 'very 
great difficulty': if God gave the earth to 'Mankind in common', how 
can any individual have propet fy in any thing?4 The remainder of 
the chapter elaborates an answer to this question, 

Chapter V plays a crucial supporting role in Locke's theory of 
Civil Government. The Two Treatises, it is well known, are an attack 
on absolutist monarchical government.5 Locke attacks a specific ar-
gument for absolutist monarchy as presented by Robert Filmer in his 
Patriarchal or the Natural Power of Kings (1680). Filmer had developed 
the idea that Adam had complete authority over the world, an 
authority that kings, being Adam's heirs, could claim, Locke opens 
the Second Treatise with the claim that he has shown Filmer's idea to 
be impossible. This leaves a problem. If the legitimacy of political 
power is not to be found in Adam's patriarchal heritage, where is it 
to be found? Of necessity, says Locke, we must find 'another rise of 
Government, another Original Political Power, and another way of 
designing and knowing the Persons that have it, than what Sir Robert 
F. hath taught us'.6 

This then is the mission of the Second Treatise. How does Chapter V 
fit in? The answer lies in the problems which Filmer sets for natural 
law theorists and Locke's desire to use the framework of natural law 
for his theory of civil government. Filmer had charged natural law 
thinkers like Grotius with incoherence and inconsistency. How could 
natural law, which proclaimed the existence of a commons, lead to a 
state of private ownership? Did this not entail the mutability of the 
immutable? If the consent of all the commoners was required for 
individual acts of appropriation from the commons, how could this 
consent be obtained from all the commoners? 

In order to show that Filmer's blows against natural law were not 
mortal, Locke was forced to construct an argument within natural 
law that showed that equality and the commons could coexist with 
individual appropriation and property rights.7 Having done that, 
Locke could return to his principal task of providing a theory of 
government and the right to resistance. Locke's solution to the prob-
lem of the God-given commons and private appropriation starts with 
the assumption that 'every Man has a Property in his own Person'.8 

This assumption leads Locke to claim that an individual's labour 
also belongs to that individual. And in turn this produces the follow-
ing condition of origination for property: 'Whatsoever then he re-
moves out of the State that Nature hath provided, and left it in, he 
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hath mixed his Labour with, and joyned to it something that is his 
own, and thereby makes it his Property.'9 

Locke adds two further conditions. The first states that labour only 
originates a property right to the object to which it is joined 'where 
there is enough, and as good left in common for others'.10 The second 
limit on acquisitiveness is derived by Locke from God's purposes. 
God made things for people to enjoy and not to spoil or destroy.11 

From this Locke deduces the following: 'As much as any one can 
make use of to any advantage of life before it spoils; so much he may 
by his labour fix a Property in.'12 Locke recognized that this second 
condition would not serve, in a money economy, to limit large prop-
erty holdings because men could, through the process of exchange, 
amass non-perishable wealth. There is more than a touch of unreality 
about this part of Locke's discussion. One could, according to Locke, 
acquire fabulous wealth through stocks and money but it was mor-
ally reprehensible to allow a bag of plums to go to waste. With 
breathtaking swiftness he glides over the connections between prop-
erty, wealth, political and social power and the implications of this 
for a theory like his which claims that men are naturally equal and 
have a natural right to property. In Locke's defence it might be said 
that he does not seem to relish the introduction of money.13 

For what reason does man acquire property rights through labour? 
The answer lies in God's purposes. God commanded men to labour 
so that they might enjoy the conveniences of life: food, shelter, clothes 
and a comfortable way of living.14 Locke does not assume that all 
men will be interested in labouring; it was to the 'Industrious and 
Rational' that God had given the commons.15 Labour was to function 
as a certificate of title. Locke thought that labour needed to be re-
warded, for he characterizes labour in negative terms.16 Summarized, 
Locke's core propositions are these: 

1 God has given the world to people in common. 
2 Every person has a property in his own person. 
3 A person's labour belongs to him. 
4 Whenever a person mixes his labour with something in the com-

mons he thereby makes it his property. 
5 The right of property is conditional upon a person leaving in the 

commons enough and as good for the other commoners. 
6 A person cannot take more out of the commons than they can use 

to advantage. 

Proposition 4 does not of itself provide a justification for property 
rights. Claiming that labour begins property still leaves the question 
of why labour rather than intention or possession should be the basis 
of property rights. Locke has several answers as to why labour should 



serve this role. The connection between labour and property exists 
by virtue of divine command, or natural law, or both. Locke suggests 
that property rights are a just reward for the industrious. He does 
not use the language of just deserts explicitly, although he does later 
talk of 'just Property'.17 Locke also argues that the labour of individ-
uals adds value to a product and confers a general social benefit. 
Using the example of land, he claims that the person who encloses 
ten acres and produces from them the same amount that can be 
obtained from 100 acres in the commons has increased the 'common 
stock of mankind'.18 This argument begins to move in a utilitarian 
direction.19 

Interpreting Locke 

There are different interpretations of Locke on property. In the case 
of two well-known ones, those of Tully and Macpherson, the inter-
pretive lines are so flatly contrary that the reader of both can ask 
whether the same text was being read. For Tully, Locke's 
philosophy represents 'a philosophy of religious praxis'.20 It ultimately 
justifies, not the right of private property, but the commons. For 
Macpherson, Locke is one of capitalism's most faithful ideological 
servants. His service is to provide 'a moral foundation for bourgeois 
appropriation'.21 

Perhaps the problem with Locke's text is that it encourages con-
trary interpretations. Monson, in a perceptive analysis of the philo-
sophical scholarship on Locke, argues that the problem stems from 
the fact that Locke counterpoises so many basic concepts - obedience 
to state versus right to revolt, unlimited appropriation Versus duty to 
preserve others, majority rule versus inalienability of consent - that 
almost any theory is derivable from the text.22 If Monson is right, and 
the numerous interpretations of Locke's work suggest he may be, 
then Locke's text in all probability allows for a range of justificatory 
models of property, including intellectual property, to be built, Cer-
tainly those scholars seeking to build a Lockean justificatory theory 
of intellectual property have yet to discuss the hermeneutical free 
play of Locke's text and the strategic freedoms it offers interpreters 
and model builders. 

The purpose here is to show that the load which labour can carry 
in a justificatory theory of intellectual property depends on two fac-
tors: a conception of community and the relation of that community 
to the intellectual commons. Although labour is frequently appealed 
to by judges in intellectual property matters, the metaphysical frame-
work which gives the appeal its normative force is rarely brought out 
into the open. Similarly, when nation states argue that the internat-



ional protection for intellectual property ought to be improved to 
protect the labour of their citizens, the appeal to labour is simply an 
indicator that a particular conception of community and the intellec-
tual commons is being advanced. Under the cries of theft there is an 
agenda related to the metaphysics of community. In order to demon-
strate these claims, we need to discuss Tully's and Macpherson's 
respective interpretations of Locke. 

Tully's quest is for the theological Locke. The basis of Locke's 
theory of property is the special relationship between God and man. 
Tully labels this 'the workmanship model' and draws on the follow-
ing passage from Locke for support:23 

For Men being all the Workmanship of one Omnipotent, and infinitely 
wise Maker; All the Servants of one Sovereign Master, sent into the 
World by his order and about his business, they are his Property, 
whose Workmanship they are, made to last during his, not one anothers 
Pleasure. 

The notion of man doing God's business is crucial to the theological 
Locke. It allows him to argue that man has a definite purpose in the 
world and forms the basis of rights and obligations for man. By 
consulting reason man discovers that he has obligations in the state 
of nature. The first of these is that he is under a duty of self-preserva-
tion. This duty, says Tully, depends on the workmanship model: God 
made all men. and as maker has the rights to which men have a 
corresponding duty, that of self-preservation and the preservation of 
others.24 The right to property is deduced from the right of preserva-
tion and the right to engage in activities leading to preservation. 
Natural property rights to the items of subsistence are a necessary 
consequence of the natural rights of preservation.25 

The existence of natural property rights poses a problem because 
they have to be consistent with the existence of an original common 
and an original community. Tully argues that the intellectual dis-
course in which Locke writes contains two versions of community 
and property. One version of property, articulated by Grotius, Filmer 
and Pufendorf, confines the meaning of property (dominium) to pri-
vate property. Private property implies a right of exclusive posses-
sion. The world is given to people in common, but crucially 'in 
common' means that the world 'belongs originally to no one and is 
open to all'.26 Property simply means the right of exclusive posses-
sion to the objects which people take from the commons. There is no 
right to be included in the commons, merely a right to control over 
what one takes from the commons. The conception of community 
which underpins this version of the commons and property is nega-
tive community. 



Negative community has a historically prior opposite - positive 
community - the second version. Going back to Aquinas, the term 
'dominium' refers to exclusive possession. It is also used by Aquinas 
to refer to the capacity to use natural things for self-preservation. 
This 'use right' exists in relation to a commons which is owned by 
all, rather than a commons which is open to all to procure or appro-
priate. By Locke's time there is a clear choice to be made concerning 
property and the commons. Negative community is defined in terms 
of a commons belonging to no one, parts of which may be appropri-
ated. Positive community is defined in terms of a common which 
belongs to all. All have a right to be included in the use of it. It is this 
positive, inclusive concept of property which Locke sets out to de-
fend, according to Tully. The very great difficulty which Locke takes 
on by choosing to defend a concept of positive community is how 
individuals can make use of the commons without having to obtain 
the consent of all the commoners. Lack of consent to taking denotes 
robbery. 

Locke's solution, Tully argues, is to 'redefine positive commu-
nity'.27 A person's inclusive right to the commons does not include a 
right to everything in the commons, but merely the right to be in-
cluded in the commons for the purpose of exercising the natural 
rights of survival and subsistence. Property refers to the right to use 
the commons and those objects extracted from the commons - a 
usufructary right. Describing the means of extraction leads Locke 
into his famous discussion of how labour begins property. By using 
labour as the starting-point for property, Locke overcomes the prob-
lem of how individuals might be said to acquire property in objects 
from the commons without obtaining the consent of the rest of the 
commoners. Labour provides the individual commoners with a way 
of using the commons for their purposes. 

On Tully's analysis of Locke, labour of itself does not produce a 
right of property. More controversially, Locke, according to Tully, 
provides a justification not of private property but of 'the English 
Common'.2® The common is there to serve God's purposes for man 
and labour enables man to particularize the commons and realise 
God's purposes.29 

Macpherson, on the other hand, discovers the capitalist Locke. 
Locke's 'astonishing achievement' is to derive from natural law a 
right of property while simultaneously removing those natural law 
conditions which traditionally qualify the exercise of that right. The 
result is an argument which supports unlimited appropriation. The 
spoilage limitation is overcome by the invention of money. By shift-
ing from a system of barter to a currency system, men can hoard 
money without fear of infringing the spoilage limitation because 
money, unlike fruit, does not spoil. Furthermore, argues Macpherson, 



this capital formation is sanctioned by Locke within the state of 
nature, for the consent to the introduction of money takes place 
there. 30 

The sufficiency limitation, which requires men to leave enough 
and as good for others, is removed by Locke, in part, by arguing that 
it is taken care of by the introduction of money. Locke also argues 
that the appropriation of land in excess of this limit results in pro-
ductivity gains which would not occur if the land were left unappro-
priated. Everyone, in short, is better off if the 'enough and as good' 
condition does not apply to land. The private ownership of land will 
deliver greater wealth to all> thereby ensuring men's natural right to 
subsistence.31 Macpherson considers a third implied limitation: one 
can only appropriate that which one has personally laboured for. 
This, Macpherson suggests, does not count as a constraint for Locke 
because he assumes that persons can acquire property through the 
labour of their servants.32 The property-conferring nature of labour 
can be transferred to others for wages. 

For Macpherson, Locke seems something of an evil genius. Start-
ing from the assumptions of the natural law tradition, Locke pro-
duces a justification for unlimited capitalist appropriation. There is 
no hint in Locke that labour and its products is in some broader 
sense a joint enterprise between the individual and the society in 
which he labours. For the capitalist Locke, individuals labour under 
a law of appropriation that is not qualified by those traditional obli-
gations of preservation that the Thomist tradition ascribed to prop-
erty owners in a positive community. 

Both Tully's and Macpherson's discussions reveal that the com-
mons is a normatively loaded construct. Depending on the set of 
initial conditions that are specified for it, very different explanations 
and justifications for the beginnings of private property can be de-
veloped. Tully's discussion suggests that within 17th-century politi-
cal discourse the choice of community in relation to the commons 
was, at the: most fundamental level, one between positive and nega-
tive community. This same choice, we shall see, faces those who 
argue for various arrangements of intellectual property. 

Locke on Intellectual Property 

When he wrote on property, Locke probably did not have intellectual 
property in mind. It was the ownership of physical rather than ab-
stract objects that occupied his attention. In any case, as we have 
briefly tried to show, his writing on property was part of a wider 
philosophical agenda on the nature of government. Despite the very 
different historical context in which his views on property were 



formed, those thinking about intellectual property have made use of 
his work. Generally speaking, people who use Locke's theory tend to 
concentrate on labour and the mixing metaphor. To a large extent 
this focus on labour is misplaced. Labour is either too indeterminate 
or too incomplete a basis on which to base a justification of property. 
It may work reasonably well in some cases, for example making a 
dolls house or growing a crop, but its usefulness runs out with forms 
of work" that are characterized by the presence of many inter-
dependent relations (the design of a computer program or building 
a skyscraper). 

Labour does not, for instance, have a dominant role in the discus-
sion of the origin of property rights to be found in Grotius or in that 
of Pufendorf. Labour has a role in both, of course, but this role is 
crucially dependent upon a metaphysic of community. Pufendorf, 
more clearly than Grotius, depicts the original community as nega-
tive and then proceeds to argue that, when men left this 'original 
negative community of things', they 'by a pact established separate 
dominions over things, not indeed, all at once and for all time, but 
successively, and as the state of things, or the nature and number of 
men seemed to require'.33 It is also true for Grotius that the emer-
gence of private property is based on agreement and a metaphysic of 
community.34 Labour is not the dominant category of explanation in 
Grotius' explanation of the beginnings of private property. Similarly, 
it is somewhat misleading to depict Locke as a labour theorist of 
property.35 This is too simple a view of the natural law tradition in 
which Locke worked. 

The desire to link a theory of intellectual property back to Locke 
probably has much to do with reasons of ideological legitimacy. 
Locke remains a powerful totem. The remainder of this section illus-
trates how one can generate different 'Lockean' theories of intellec-
tual property by utilizing different parts of Locke's conceptual legacy. 
Theories which claim to be Lockean usually do so because of the use 
they make of the mixing metaphor and the fact that the property 
rights they establish are not dependent for their existence upon posi-
tive law. 

By concentrating on Locke's mixing metaphor and at the same 
time ignoring the religious metaphysical scheme which Locke uses 
to give the metaphor a more precise meaning, one can derive a 
strong justificatory theory of intellectual property. 'Strong' is used to 
refer to the extensional reach of the theory. Very few abstract objects, 
If any, would escape individual ownership. In outline an argument 
for such a theory would have the following form. A strong justificat-
ory theory would have to ignore a possible distinction between those 
abstract objects which are creations (for instance, the Mutant Ninja 
Turtles, Bilbo the hobbit and Sherlock Holmes) and those abstract 



objects which exist independently of us and are discovered (elec-
trons, quarks and large primary numbers are all candidates for this 
category).36 We might call this a distinction between real and in-
vented abstract objects. It gives rise to many metaphysical issues 
which we set aside. Creation and invention in a strong justificatory 
theory would be subsumed under the general category of intellectual 
labour. One possible direction in which such a theory could go is to 
claim that there is no such thing as the intellectual commons. Ab-
stract objects, whether discovered or created, are always the product 
of individual intellectual labour and, therefore, the property of the 
intellectual worker responsible for their generation. Intellectual prop-
erty legislation that sets limits on the private ownership of such 
objects invades the natural right of the owner. The crucial step in this 
argument is the assumption that there is no intellectual commons. 
Locke's analysis of property starts with the existence of the com-
mons. It is God's gift. The challenge Locke faces is to explain the shift 
from the earthly commons to private property. If, as is possible, there 
is no equivalent of the earthly commons for abstract objects, building 
a case for the ownership of such objects becomes easier. The chal-
lenge under a strong Lockean labour theory of intellectual property 
is to justify how such objects could ever be part of an intellectual 
commons, that is, the shift from private property to the commons. 
The challenge comes about because, while acts of individual labour 
allow the commoners to demarcate a part of the physical commons 
which they need for their survival, acts of labour that relate to ab-
stract objects potentially prevent the emergence of an intellectual 
commons. Labbur, once joined to the abstract object, allows an indi-
vidual to bar its journey to an intellectual commons. Putting it 
another way, it prevents the creation of a common pool of these 
objects. 

Alternatively, the strong theory might concede that there is an 
intellectual commons and define it as the set of discoverable abstract 
objects (and therefore unowned objects). On the strong theory such 
objects could be annexed by individual labour. They could not be 
removed or taken from the commons in the way that physical objects 
can be. Rather, a person would through an act of intellectual labour 
identify such objects and through that act of identification acquire 
property in them. 

As in the case of the removal of physical objects from the earthly 
commons, Locke's two provisos, the sufficiency limitation and the 
spoilage limitation, apply to regulate the removal of abstract objects 
from the intellectual commons. When the sufficiency limitation is 
applied literally to physical objects it has the consequence that no 
objects may be removed from the commons. Any disturbance of the 
commons means that a condition requiring enough and as good be 



8 The Justice of 
Information 

Informational Justice 

Information is a primary good. It may be, perhaps, the most import-
ant primary good we can imagine when we consider its role in the 
economy, the development of knowledge and culture and, as we saw 
in the last chapter, its impact on power in a society. How should this 
primary good be distributed? This chapter devotes itself to develop-
ing an answer to this question. 

Before proceeding we need to clarify quickly our terminological 
shift. In this chapter we will talk mainly about information. We use 
this broader generic term to include abstract objects and knowledge 
of various kinds. The term 'abstract objects' has the specialized mean-
ing assigned to it in the last chapter. Abstract objects are a species of 
information. When it comes to talking about justice and intellectual 
property it is better to cast the net widely and use a generic term like 
'information'. Information is the daily lifeblood of human agents as 
communicating beings. Talking about information rather than ab-
stract objects captures the pervasive effect that intellectual property 
rights in information can have on the daily lives of people. 

Discussions of justice proceed under certain conditions, one of the 
most common being that of relative or moderate scarcity. This, for 
example, is a condition that Rawls stresses as part of the objective 
circumstances of justice.1 This condition does not hold for informa-
tion. There can be a scarcity of information about a particular subject. 
People may be ignorant, or they may be restricted from having ac-
cess to information by social norms or encryption technology. But, 
once in existence, information is not a scarce resource. The supply of 
information to one person does not diminish the amount available 
for supply to another person. Information has, in the language of 
economics, the property of being non-rivalrous in consumption. There 
is another contingent feature of information that matters for present 
purposes and that is its natural tendency to spread. Humans are 



information gatherers and exchangers. In a world full of digital tech-
nology and pathways the capacity of humans to spread information 
is greatly enhanced. The idea of a global electronic village increas-
ingly approximates to reality. 

Most discussions of justice choose some level of group life as their 
setting. Typically this group life is linked to the state. Part of the 
present discussion concentrates on justice between states; inter-state 
as opposed to intranstate justice. Global justice remains a critical 
long-term issue within international politics. The poorer states of the 
world seek to obtain the kind of economic riches that developed 
states have acquired. Because the developmental path has proved 
rocky and because, as is becoming increasingly clear in the environ-
mental area, rich states have often developed at the expense of poor 
states, the normativity of justice has been utilized in an attempt to 
increase the developmental prospects of poorer countries. Much of 
the work by the United Nations on the new International Economic 
Order is redolent of this utilization of the normativity of justice.2 

In thinking about the problem of distributive justice there are a 
number of frameworks to choose from. Within traditional philos-
ophy there is a choice to be made between contractarian approaches 
to justice and utilitarian or consequentialist accounts of justice.3 And 
there is also the natural rights-inspired entitlement theory of Nozick.4 

These traditional offerings face competition from feminist and post-
modernist frameworks.5 

All theories have their critics. In choosing a theory in which to work 
up a normative argument concerning the distribution of information 
we will automatically acquire some opposition. Defending our chosen 
theory against its critics is not something that occupies any space in 
this chapter. That is not the point of this chapter. Our purpose is to 
think critically about the impact of intellectual property arrangements 
on the distribution of information. This is important to do, for intellec-
tual property rights, by their very nature, create artificial conditions of 
scarcity for information, which should not be scarce. To this end we 
will choose Rawls' theory of justice. There are several reasons for this. 
The theory is centrally dependent on the intersubjective agreement of 
persons and this, in metaphysical terms, is much less problematic than 
natural rights. His theory also has a strong a priori normative edge to 
it. For present purposes this is a strength rather than a weakness. We 
want a theory against which the distributive effects of intellectual 
property can be clearly judged. Unlike the case of utilitarianism, there 
is no dependence upon a complex summing procedure, which in any 
case is frequently impossible to do. Finally, because of its impeccable 
liberal pedigree, Rawls' theory is not predisposed to be hostile to 
property rights. There is probably no other theory of justice in which 
intellectual property rights are likely to receive a fairer hearing. 



We can now offer a more detailed statement of what we are seek-
ing to achieve. Essentially, it is to try and outline what the relations 
between property and information ought to be through the lenses of 
a theory of contractarian justice. There are obviously very many 
factors that go to affect the distribution of information in the world: 
technology and its distribution, culture, language, social and econ-
omic networks, individual capacities and communicative skills are 
some examples. Institutional arrangements or organizations are un-
doubtedly important factors in this distribution and intellectual prop-
erty systems are important aspects of institutional design that affect 
the spread of information. 

Questions of institutional design or organization are of interest to 
the theorist of justice in that a general theory of justice has implica-
tions for the structure and organization of societal institutions. Rawls, 
for instance, argues that the institutions of constitutional democracy 
satisfy his principles of justice. Our purpose is to trace the implica-
tions of Rawls' theory for the distribution of information and the role 
of property in affecting that distribution. By linking justice and prop-
erty we are following Hume, who argues that the ideas of justice and 
property arise together to make conventions of non-interference in 
the possessions of others work properly on a societal scale.6 Since 
Hume, discussions of distributive justice have moved away from a 
concern with property to range widely over the distribution of all 
kinds of benefits and burdens.7 The object of distribution being dis-
cussed here is information and so it might be said that it is informa-
tional justice with which we are concerned. 

Information as a Primary Good 

Our way into informational justice begins with the claim that infor-
mation is a primary good. Primary goods can be natural or social.8 

For Rawls, the chief social primary goods are rights, liberties, pow-
ers, opportunities, income and wealth. These things are primary 
goods in the sense that every rational person is presumed to want 
them because they have such a crucial role in the implementation 
of one's life projects, whatever they may be. Except in relation to 
self-respect,9 Rawls does not offer much in the way of argument to 
defend this list of primary goods. Instead he relies on the danger-
ous strategy of an appeal to self-evidence. This is dangerous be-
cause matters taken to be self-evident may turn out to be only 
evident to one's self. Information is too important to be left off the 
list of primary goods. Just as individuals can be assumed to want 
rights, liberties, income, wealth, self-respect and so on, we are sug-
gesting that they want and need information. It is possible to push 



the argument for information being a primary good beyond an 
appeal to self-evidence. 

One reason for thinking that information is a primary good is its 
crucial role in human planning. The idea of planning plays an import-
ant part in Rawls' theory of the good. Persons in the original pos-
ition are assumed to have a specific conception of the good.10 This 
means that they have life plans that form the basis for the judge-
ments of value they make. Rawls' theory of the good claims that 'the 
good is the satisfaction of rational desire'.11 Rational desire is itself 
determined by a life plan devised through a process of deliberative 
rationality. Equipped with this conception of the good it is plausible 
to argue, as Rawls does, that rational persons in the original position 
would want a scheme of justice which delivered more of those pri-
mary goods which are necessary for the implementation of the good, 
rather than less. 

The psychological premise that humans are creatures who live 
according to plans is defensible provided planning is thought of ir 
the loose terms of individuals thinking about a way of proceeding to 
some goal or the satisfaction of some desire,12 It should not be taken 
to imply some notion of masterly long-term design. Having argued 
that the good for a person is tied to the existence of a rational plan for 
that person, Rawls argues that primary goods are those things that 
have a general utility in the execution of any life plan.13 Things which 
for Rawls are self-evidently primary goods are liberty, opportunity, 
income, wealth and self-respect. Why should information be added 
to this list? One reason is that individuals in the original position are 
rational life planners. While they do not know the specifics of their 
plan or anybody else's, they do know that they will live in a society 
in which they will be in the business of planning. Given that indi-
viduals know that they will be the rational formulators of plans, it is 
also likely that they will want some basic level of information and 
access to information as one of their primary goods. After all, the act 
of planning requires information. Plans take their shape according to 
the information available to the planners. The more information they 
have about the world to which their desires, purposes and goals relate, 
the more specific their plans can be. The less information individuals 
have, the more general their plans have to be. In a world where the 
amount of information available for planning was ever diminishing, a 
point would be reached where planning could not take place. 

The importance of information as a primary good can be better 
appreciated when one focuses on the consequences of its imperfect 
distribution. Prejudices of various kinds are examples of imperfect 
information. The belief that because someone is of a certain skin 
colour they are therefore lazy, incompetent, less intelligent and so on 
is, in the dispassionate language of economics, an example of imper-



feet information. Imperfect information has both economic and so-
cial consequences. From an economic perspective the presence of 
stereotypes means that individuals will not attain their optimum 
marginal productivity, that is, some skilled and talented people will 
not be hired.14 

Rawls' theory requires a basic social structure in which citizens 
have equal rights to basic liberties. Our point is that more than this is 
needed. Citizens pursuing their equal rights need access to informa-
tion so that they can make plans and correct decisions. Social institu-
tions themselves have to treat information in ways that minimize 
distortions of their functions. At a general level this means trying to 
disseminate relevant and accurate information. Information is the 
primary good which citizens need in order to be able to make the 
abstract infrastructural principles of justice work in a concrete way 
in their daily lives. 

Ironically it is information that participants in the original position 
are largely denied. This lack of information is designed to encourage 
the moral point of view. Self-interested planning becomes a risky 
proposition. While those in the original position are information-
poor planners, it is more than likely that, while they were still in the 
original position, they would agree to a set of institutions that would 
allow them to be information-rich planners in their ultimate social 
world. 

Before shifting to the next stage of our argument we can bed down 
the claim that information is a primary good by looking at the vari-
ous definitional cloaks it wears. If one thing is clear, there is no one 
view of information that enjoys a transdisciplinary validity. The di-
versity of approaches to information suggests that information itself 
has a number of functions or roles.15 One approach sees it as a re-
source. This view of information gains some limited implicit recog-
nition in Rawls' list of basic liberties, some of which, like political 
liberty and freedom of speech, presuppose for their meaningful exer-
cise access to and use of information. Likewise commodity-based 
perspectives of information draw attention to the fundamental wealth-
creating role of information in society. Yet other definitional ap-
proaches to information emphasize the idea that information is itself 
a constitutive force in society. Here the idea is that information and 
information flows act, via various social feedback mechanisms, like 
the legal system and the market-place, to alter social structures. Nat-
urally the various definitional approaches can be debated, but when 
taken together they have a cumulative impact which suggests that 
information is a primary good that is foundational for some of the 
other kinds of primary goods that Rawls lists. It is, therefore, the 
kind of primary good that most rational individuals can be taken to 
want. 



Distributing Information 

We can now make some suggestions about how information stands 
in relation to Rawls' two principles of justice. These principles are 
the ones which Rawls claims would be chosen by participants in the 
original position: a hypothetical position of ignorance in which indi-
viduals do not know enough about their particular place in their 
social world to choose principles that maximize the benefits going to 
their place. These principles are widely known but, for the sake of 
convenience, we restate them. The first principle asserts that each 
person is to have an equal right to the most extensive basic liberty 
consistent with a similar liberty for others and the second claims that 
social and economic inequalities are to be ordered so that they 'are 
both (a) to the greatest benefit of the least advantaged and (b) at-
tached to offices and positions open to all under conditions of fair 
equality of opportunity'.16 

Each principle has a separate sphere of operation. The first oper-
ates in what might be termed the political-social sphere, while the 
second governs what might be termed civil society. Civil society in 
its narrow sense refers to that part of the basic social structure that 
deals with those economic relations that surround production and 
distribution within a society. Thus the first principle regulates the 
distribution of basic citizenship rights such as the right to vote, free-
dom of speech and assembly, right to hold property and so on. The 
second operates on the distributiori of wealth, income and questions 
of institutional design. The first principle has priority over the se-
cond. It follows that, for Rawls, individuals cannot trade up to a 
position of economic advantage by disposing of or compromising 
their rights of equality of citizenship and opportunity. 

Rawls' neat division of the social system into the two independent 
parts of the political and the civil comes under strain when we look 
at information. Initially one might think that information is a pri-
mary social good which, like income and wealth, would naturally 
vary in its distribution. But in some ways information shows the 
artificiality of the division which Rawls relies on. Information may 
be the kind of primary good that can be thought of in terms of a basic 
liberty. To Rawls' classical list of political freedoms we might add the 
freedom of information. This, like other basic liberties, it might be 
argued, should be equally distributed in a society. The kinds of goals 
or interests that freedom of information serves overlap, at least to 
some extent, with those served by freedom of speech, a primary 
good explicitly mentioned by Rawls. One classical defence of free-
dom of speech has been to argue that truth is more likely to emerge 
from an ungoverned than from a governed market-place of ideas.17 A 
similar argument could be used to justify freedom of information. In 



fact for the reductively minded, it might be possible to take the line 
that the free speech principle is a social convention designed to help 
facilitate the more important goal of information access and exchange, 
which in social and biological terms is critical to whatever joint en-
terprises humans undertake. Pursuing this line of thought is not 
something that needs to be done here. The important point is that 
information is a primary good that has a place in both political and 
civil society, that is in both of Rawls' principles. 

Information, once created, finds its optimal use when it is made 
available to all. This is an economic claim about information which, 
as it happens, converges with Rawls' theory of distributive justice, 
when applying that theory to information. Within Rawls' general 
conception of justice, primary goods are distributed equally. Equal 
distribution is the hypothetical distribution by which improvements 
are judged. Positive economics justifies the unequal distribution of 
information in terms of its incentive effect. (Although appropriation 
is the preferred way of thinking about the problem, it amounts to 
unequal distribution). By allowing some individuals to control or 
own information and denying access to others, the belief is that more 
socially useful forms of information will be produced. This economic 
prescription for the production of socially valuable resources can be 
easily accommodated under Rawls' difference principle (the second 
principle of justice). That principle allows inequalities provided that 
these work to improve the lot of the least advantaged. One can 
imagine cases where the unequal distribution of some socially useful 
information through, say, the patents mechanism would satisfy the 
difference principle and be therefore a permissible inequality. If it 
were really true, for example, that certain kinds of beneficial drug 
inventions would only have taken place because of the patent system 
then the temporary inequalities that the patent system creates in 
terms of access to information could be accommodated under the 
difference principle. This accommodation is made easier in the case 
of intellectual property rights since most of those rights have a fixed 
period.18 Formally at least, they create only temporary inequalities. 
One implication of the difference principle for intellectual property 
rights, however, is that we should be wary of increasing terms of 
protection. By doing so we are formally increasing the period for 
which one important primary good is unequally distributed in soci-
ety. Unless there are some very clear-cut gains to the least advan-
taged the difference principle cuts across increasing temporal bars to 
information. 

A fundamental feature of Rawls' two principles is that they have a 
lexical order. The first has priority over the second. Put shortly, this 
has the consequence that political liberties cannot be exchanged for 
economic gains. For our purposes, one consequence of this lexical 



ordering means that certain instrumental uses of property are pro-
hibited. The right to hold personal property remains one of the basic 
political liberties of the citizen. However, when the background insti-
tutions that are to fit the two principles of justice are being formed, it 
necessarily follows from the lexical priority of the first principle that 
these institutions cannot adjust or create property rights in such a 
way as to subvert basic political liberties. An example will make this 
point more concrete. Copyright creates property in expression and 
property in expression clearly stands in tension with freedom of 
expression.19 Governments who own the copyright in politically sen-
sitive documents or films can rely on copyright to prevent their 
circulation.20 One can imagine a society in which it was decided that 
the economic gains from having rights of property in expression 
outweighed freedom of expression and so freedom of expression 
suffered accordingly. It is just this kind of calculation which Rawls' 
distributive theory rules out. From the point of view of his theory, 
the growth of property forms is not to occur at the expense of basic 
political liberties. 

The instrumental nature of property in Rawls' scheme reveals it-
self in his section on the background institutions of government 
where the functions of government, such as allocation and distribu-
tion, are mediated through changes in the definition of property 
rights.21 Although Rawls does not argue the case, he assumes, with 
some plausibility, that the continuous adjustments in rights of prop-
erty are necessary 'to correct the distribution of wealth and to pre-
vent concentrations of power' detrimental to fundamental political 
liberties.22 The wide dispersal of property is a necessary condition for 
maintaining the value of these liberties. Property rights do not, in 
Rawls' theory, have the iron-clad guarantees of safety which, for 
example, Nozick gives to such rights in his theory. Rather than a 
primary protected status, they have a secondary instrumental status. 
Thus, in thinking through the design of major social institutions, the 
Rawlsian designer would use property rights as a tool to preserve 
political liberties and maximize access to, and the distribution of, 
primary goods such as information. It is hard to see how a massive 
propertization of information is, in terms of the design of the basic 
social structure, consistent with the distributive requirements of the 
theory. Rawls' theory does not, of course, rule out private property 
rights or suggest that there is no scope for intellectual property rights. 
Rather, in abstract terms, it implies that an evolutionary institutional 
trajectory that favoured the massive propertization of information 
would be contrary to the distributive principles that the theory es-
tablishes for the purposes of just institutional design. 

The sceptical, instrumental approach to intellectual property rights, 
which flows out of contractarian theory employing a Rawlsian pro-



cedural rationality, can be better seen once we focus on the idea of 
information and organization as capital. Abstract objects, the last 
chapter argued, are an important form of capital.23 How might the 
parties in the original position deal with this knowledge? Putting the 
argument concisely, it seems reasonable to think that, since other 
kinds of capital resources such as minerals, land, talent, money and 
so on would be distributed unequally and known to be so, the con-
tractors in the original position would opt for a societal scheme 
which distributed at least one form of capital, information, as widely 
as possible. Monopoly rights over information, it would probably be 
agreed by those in the original position, should be severely limited. 
Why this position is a likely outcome can be seen more clearly if we 
look at the concept of human capital and how this intersects with 
intellectual property. The parties in the original position would know 
about the concept of human capital since there are no restrictions on 
knowledge of general laws and theories.24 

Human capital has a disarmingly simple economic definition: 
'knowledge embodied in people'.25 Human capital theory begins with 
the assumption that human beings have a personal base of knowl-
edge, skills and habits which they further through forms of educa-
tion and training. The decision whether to increase this base or not is 
a matter of individual cost-benefit calculation.26 Roughly the chain 
of causation thought to hold true is that human capital as embodied 
knowledge and skills is the springboard for technological and scien-
tific development which, in turn, is an important (or perhaps the) 
condition of economic growth. Human capital, in short, turns out to 
be foundational for economic development. So, by way of illustra-
tion, one important suggestion has been that in the United States, 
perhaps the biggest user of capital in the world the contribution of 
education to economic growth up to 1956 probably exceeded that of 
physical capital.27 

How does intellectual property link up with human capital? This 
is rather a big question and nothing like an answer can be given here. 
The first thing to observe is that there is a clear overlap between the 
two. Human capital is embodied knowledge and skills. Intellectual 
property rights are, via the mechanism of the abstract object, rights 
to knowledge. The way in which intellectual property rules are de-
signed makes a difference to things like the rates of return on human 
capital investment and the formation of human capital. Pinning down 
precise relations between human capital and intellectual property is 
a major empirical and analytical project. Here is one possible rela-
tion. Intellectual property rights allow a price to be charged for knowl-
edge and skills. An individual's decision to add to her stock of knowl-
edge and skills will clearly be affected by the price she has to pay for 
that knowledge or skill. As the scope and duration of intellectual 



property increases (more kinds of knowledge can be charged for 
over longer periods) there might be possible adverse outcomes for 
human capital accumulation. Raising the price of knowledge may 
mean that fewer people are prepared to invest in increasing their 
own stock of knowledge. Here is another possible outcome. The 
more people are encouraged through a general intellectual property 
consciousness to play the 'let's price our knowledge' game, the more 
likely they are to hang on to that knowledge. After all, why diffuse 
any of it free of charge if you can make money out of it? But this also 
reduces the opportunity for others to build on their existing stock of 
human capital. The capacity of any one individual or organization to 
exploit fully all the relational aspects of a body of knowledge is 
limited. Yet through the pricing of knowledge individuals may be 
encouraged to cling to knowledge that they do not have the re-
sources to exploit fully or at all. A society with a highly developed 
intellectual property consciousness may find it is encouraging the 
underexploitation of its knowledge and human capital. One final 
example of the way human capital may be affected by intellectual 
property: copyright law regulates who may print books, who may 
import books and the scope of free access to books (fair dealing). The 
way that copyright law is designed has a profound impact on the 
supply of books and other copyright material to different groups in 
the community. The education sector, which is a major producer of 
human capital, is, quite naturally, a major user of books. The supply 
of books to this sector is critical to the performance of its task. It is for 
this reason that copyright regimes generally contain statutory licence 
schemes that allow educational institutions to make use of books on 
terms more favourable than those given to private individuals. Com-
pulsory licence schemes for the education sector can be thought of as 
a way in which the goal of building up human capital is maintained 
while allowing the private copyright owner a reward for his efforts. 
If the education sector were not given more liberal access to works 
under copyright then one consequence might be that the social 
returns from the investment in education would be lower. Property 
rules that limited the diffusion of knowledge within the education 
sector, or limited the access of that sector to knowledge, would mean, 
amongst other things, that there were inefficiencies in the use of 
existing human capital stock. Putting it another way, fewer people 
might be trained, or they might not be trained as well. 

The preceding argument based on human capital only suggests 
some possibilities. It does not demonstrate them. It does, however, 
give rational actors in the original position another reason for tread-
ing cautiously in the design of intellectual property rights. It gives 
parties in the original position a reason for preferring minimal rather 
than maximal forms of these rights. Just how sceptically and cau-



tiously intellectual property rights are to be treated under a 
contractarian theory of justice becomes clear when we transfer our 
attention to justice and relations between states. 

Global Informational Justice 

The move to inter-state relations forces some observations about the 
relationship between Rawls' principles and international distributive 
justice. Some theorists have suggested that Rawls' failure to glo-
balize his theory of justice is a shortcoming.28 Beitz, for example, has 
argued that Rawls' principles should not be confined to nation states 
because these states are not in fact the closed systems which Rawls 
assumes them to be. Rawls limits the conception of justice to a given 
individual nation state in the belief that once a sound theory is 
developed at this level other problems of justice, like those of inter-
national justice, will become more 'tractable'. The nation state is for 
Rawls a convenient political identification of those individuals who 
participate in a society which is governed by rules that make that 
society a 'cooperative venture for mutual advantage'.29 It is this co-
operative scheme in relation to which some guiding principles for 
the division of advantages must be formulated. 

If there were in some sense a world society with a scheme of 
cooperation that generated advantages and disadvantages then this 
would on Rawls' approach allow one to generate principles that 
could be applied globally rather than nationally. Beitz tries to build 
the case for global distributive justice by pointing out that states are 
interdependent through their participation in international trade and 
financial systems. The argument involves recognizing that various 
international regimes which relate to free trade, investment and mon-
etary stability produce 'a pattern of global interdependence'.30 This 
in turn generates advantages and disadvantages. The advantages lie 
in economic growth and productive efficiency. The disadvantages 
have to do with increasing the unequal distribution of wealth and 
the loss of sovereignty. The existence of an interdependent system 
with advantages and disadvantages leads Beitz to argue that there 
exists a global scheme of social cooperation which has to have global 
principles of social justice. Citizens of Rawls' original position have 
now to think about their place in the world rather than the state. This 
modification does not change the choice of principles (according to 
Beitz and others).31 

One possibility in the present context is to go along with an argu-
ment like Beitz's for the global application of Rawls' principles and 
then argue that societies or groups which are wealthy in terms of 
information, particularly technological information and human capi-



tal, are under distributive obligations towards poorer societies or 
groups. The precise content of these obligations would be a matter 
for argument. One would expect that there would be, at the very 
least, negative duties on information-rich groups not to restrict ac-
cess to information. If there were a distributive theory of justice that 
could be applied internationally it could be used to evaluate criti-
cally the distributive effects of intellectual property within the world 
economy. For example, every time the international standard of pro-
tection for patent or copyright is raised, the cost of the information 
protected by those rights also rises. Clearly this has distributive im-
plications for states within the global economy. (It also has, as our 
discussion of abstract objects and person dependency suggests, im-
portant consequences for power relations.) A global theory of justice 
could, then, help point the way to some set of morally desirable 
international property arrangements for the distribution of informa-
tion and in particular abstract objects. 

The problem, though, with using a theory of international justice 
to develop an argument concerning the distribution of informational 
capital is that it may be difficult to establish such a theory in the first 
place. Take, for example, an argument for global justice based on 
interdependence.32 It is undoubtedly true that, since Beitz proposed 
such an argument, states have become much more interdependent. 
The integration of financial markets, international standard setting, 
the increased scope of multilateral trading instruments to include 
services and intellectual property, the emergence of strong regional 
blocs like the European Union and the North American Free Trade 
Agreement, a consensus on the fundamentals of macroeconomic 
policy and its implementation through supranational regulatory in-
stitutions like the International Monetary Fund and the World Bank 
are just some aspects and examples of this greater interdependence.33 

Interdependence is a brute empirical fact about the modern world. 
The fact that there are trade and other economic interdependences 
between states does not mean, though, that there is a scheme of 
mutual cooperation between those states in the social sense. The fact 
of interdependence does not necessarily entail the presence of the 
deeper social connections that characterize social groups. More seems 
to be involved in the mutual cooperation which is characteristic of a 
society, including shared values, norms, culture and some notion of 
group identity. It is plausible to say that mutual cooperation implies 
some degree of interdependence of an economic or non-economic 
kind, but relations of interdependence do not necessarily entail the 
presence of a scheme of mutual cooperation. A leap from interde-
pendence to a global cooperative scheme with its implications of a 
superordinate group seems too great a leap to make. At a psycho-
logical level it is not clear that the extent to which individuals form 



social groups depends on the degree to which they are mutually 
dependent upon one another for the satisfaction of various needs 
and desires. Another explanation for group formation suggests that 
the crucial causal factor is an act of self-categorization rather than the 
existence of interdependence amongst individuals.34 On this view 
group formation seems to precede interdependence. 

There are other ways in which one might argue for global distribu-
tive principles. Bietz himself has suggested that a preferable route to 
demonstrating that the principles of justice apply to the world lies in 
focusing on the requirements for membership of the original pos-
ition. For Rawls persons in the original position are equal moral 
persons who have the capacity to formulate a conception of their 
good and are 'capable of a sense of justice'.35 For Beitz it is at least 
possible that such persons would choose to globalize the principles 
of justice irrespective of whether there was some international social 
cooperation.36 Whether or not such principles could be implemented 
in some practical way would depend on the existence of some inter-
national set of institutions or social scheme. The crucial point for 
Beitz is that the existence of global principles of justice is no longer 
dependent upon some international scheme of mutual cooperation. 

Perhaps, though, we should consider the possibility that there is 
no satisfactory route to principles of world justice. Justice is a group 
phenomenon. It is when groups of individuals have to find ways of 
distributing resources or righting wrongs that justice is invoked as a 
value. To some extent the choice of group in relation to which the 
principles of justice are to have a functional role is arbitrary. We 
know, sociologically speaking, that individuals participate in many 
groups, both primary and secondary. There is no reason in principle 
why these groups could not choose conceptions of justice. Rawls' 
own open-ended description of society as a self-sufficient association 
of persons subscribing to a set of rules means that society is not 
necessarily equivalent to the group which is circumscribed by the 
boundaries of the nation state. Why, then, might we not have prin-
ciples of world justice applicable to all persons in the world? There is 
nothing logically incoherent in this idea. The problem it meets with 
is the sheer heterogeneity in the world. The diverse patterns of be-
liefs, moral codes, cultural practices and conduct that exist in the 
world suggest that there is no world group or society to which the 
principles of global justice could be meaningfully extended. Groups 
do form and interact across traditional territorial borders, especially 
with modern communications technology, but the existence of inter-
national groups does not ground the existence of a world group to 
which global principles of justice might apply. 

The evidence of heterogeneity makes one wonder whether persons 
in the original position would in fact seek to globalize the principles 



which they choose for their group. One cannot simply assume this as 
a matter of ideal theory. In the way such theory is practised by 
Rawls, original participants know about human nature and psychol-
ogy, as well as the existence of cultural and moral diversity. They 
know that they will live in a world where there will be differences of 
culture, taste, temperament, religion and ideologies.37 The presence 
of this knowledge lends Rawls' ideal theory a degree of plausibility. 
It means that the deductive powers of those in the original position 
are exercised in the light of some real-world facts. Without the input 
of those facts ideal theory would run the risk of becoming fantasy. 

Working out whether the persons in the original position would 
globalize the principles of justice is not, as Rawls says of his whole 
project, an exercise in moral geometry, but is rather a more conjec-
tural affair. There are some reasons why the original citizens might 
not be prepared to tread the path to global justice. The evidence of 
difference and heterogeneity might make them wonder about the 
feasibility of institutionalizing a global theory of justice.38 Perhaps 
the original participants confronted by such evidence might con-
clude that a global theory of justice might not, for psychological 
reasons, be a salient normative concept for all the different groups in 
the world. Then world justice, with its connotations of order and 
objectivity, might become the banner under which the intolerant and 
the imperialistic crusade to remake the world. What reason would 
there be for thinking that those charged with interpreting a charter of 
global justice would do so in a way that was sensitive to local condit-
ions and customs? The desire for group sovereignty may well see the 
original citizens choosing to tie the principles of justice to some 
entity smaller than the world. Using some territorial unit like nation 
state to limit the application of a conception of justice is perhaps 
more anthropologically faithful to what the evidence tells us about 
humans, their natures and the cultures they invent. 

Thus far we have given some reasons why a global theory of 
justice is going to be hard to deliver, at least in the context of Rawls' 
theory. Nothing we have said rules out such a theory,39 but there are 
enough problems with it to suggest that for present purposes we 
should not pursue it. Nevertheless, working within the confines of a 
domestic rather than a global view of justice, it is possible to show 
that states would, under a contractarian theory of distributive jus-
tice, be committed to a sceptical instrumental approach to intellec-
tual property rights.40 Such a theory of justice would require one or 
more states to avoid, under most circumstances, globalizing a set of 
property standards for all states. It is time to make good this claim. 

We begin with a brief description of the way in which Rawls 
handles the choice of principles to regulate relations between states, 
or what he subsequently comes to call the law of peoples.41 The law 



of peoples is simply Rawls' distinctive term for those principles of 
right, justice and the common good that give a liberal conception of 
international justice its content. His discussion of justice between 
states in A Theory of Justice arises not out of concern for issues of 
resource distribution but rather the relation between civil disobe-
dience and foreign policy.42 This does not matter, for it is his specifica-
tion of parameters for his initial situation in which we are interested. 
Not surprisingly the procedure for developing principles to regulate 
international relations is similar to that chosen for the nation state.43 

Having chosen principles for the nation state, representatives of 
the state come together in a conference of nations to determine the 
principles of justice between states. Once again these principles are 
chosen under conditions of imperfect information. Representatives 
know that they are binding their state to some regulatory principles 
but they do not know whether their state is at the centre of trade or 
on the periphery, whether it is resource-rich or poor, the size of its 
territory and so on. The principles derived under such assumptions 
are, according to Rawls, basically the ones that form part of existing 
international law. They include principles of freedom and indepen-
dence of peoples and their governments, equality of peoples, the right 
to self-defence and a commitment to the principle of human rights.44 

The bulk of Rawls' analysis of the law of peoples takes place in the 
context of ideal theory. Essentially this means that agents are as-
sumed to be faithful to the agreements and principles they devise. 
Rawls devotes little attention to non-ideal theory in the context of the 
law of peoples. Non-ideal theory recognizes that the actual world is 
an imperfect place, full of inequalities and abuses of power. No 

^ longer is everyone presumed to act justly. The existence of brutal 
? regimes like those of Pol Pot and Hitler are recognized. The object of 

non-ideal theory is to provide some answers as to how an ideal 
f liberal conception of justice for an international society of peoples 
: might best be implemented.45 Of interest here are Rawls' brief re-

marks about the operation of non-ideal theory under unfavourable 
conditions. Basically, for Rawls the problem of underdeveloped and 
unstable societies stems from a failure of political culture and social 
organization rather than a lack of natural resources or capital.46 A 
solution to this problem has its beginnings in the recognition that 
some simple act on the part of rich states to redistribute wealth to the 
poor states will probably not solve the problems of such states. Rawls 
says nothing beyond this about the application of non-ideal theory to 
international relations, relations in which weak or helpless states and 
hegemonic states often figure. 

Rawls, it is fair to say, makes a somewhat sparing use of his proce-
dure when he discusses principles of international justice. He really 
only uses the first stage of his original position to identify the key 



principles of justice for peoples. But there are in his theory of domes-
tic justice three other stages in which the original position is modi-
fied so that a constitution can be chosen and social and economic 
policies can be developed and applied through law.47 These same 
stages could not be applied to principles of international justice. 
Amongst other things, the representatives of states in the original 
international position would not be meeting to decide the powers of 
a constitutional world government. It is not world government but 
rather cooperative association that the representatives of states would 
be seeking to achieve.48 This seems a plausible assumption. On the 
other hand, representatives at this international justice conference 
would be interested in choosing some basic international structures 
and institutions that made cooperative life between their respective 
states possible. Naturally these would have to be consistent with the 
law of peoples which they had worked out in the original position. 
Rawls' emphasis at the domestic level is on describing a basic struc-
ture (essentially that of constitutional democracy) that is consistent 
with the principles of justice. Our use of his method has a different 
purpose in mind. We want to argue that certain international ar-
rangements for intellectual property would be inconsistent with those 
principles that were chosen to underwrite international law. We are, 
in other words, suggesting that the contractarian theory of justice, 
when extended to international relations, excludes as unjust certain 
basic arrangements for intellectual property. This claim is supported 
by the following line of reasoning. 

Participants in the international original position, we have noted, 
would be interested in coming to some accord concerning the basic 
institutions and structures that might economically and politically 
affect their respective nation states. At the very least, financial and 
trade interdependencies would provide them with a reason for think-
ing about the kinds of international regimes they would want to 
implement. After all, the original parties are rational planners and so 
would want any scheme of justice for peoples to be capable of mean-
ingful implementation in an interdependent world. More particu-
larly, these original planners of justice would want to ensure that the 
principles of justice which governed international relations did not 
jeopardize the viability and operation of the conception of justice 
they had chosen at the national level. One outcome of Rawls' method, 
if repeated with different groups, might be the creation of more than 
one version of justice. This is a possibility because, even after partici-
pants in the original position have been stripped down to their 
rational frames, they might still retain the cultural and social traces of 
the state or territory of which they are representatives and which in a 
deep sense form part of the common understanding of that group of 
people.49 Rawls' method, if repeated amongst different peoples, might 



lead to the construction of local variants of justice as fairness. One 
issue which would then face participants in the international confer-
ence would be to think of ways in which local conceptions of justice 
could survive in an economically interdependent world. Solutions to 
this problem would not be easy to find. One possibility is that par-
ticipants would seek ways in which to institutionalize conditions of 
non-interference in their affairs. The condition of non-interference, 
hardly surprisingly, is strongly present in Rawls' list of core prin-
ciples for the law of peoples. Peoples are free and independent and 
they have a duty of non-intervention.50 It is at this point that we can 
return to thinking about how the participants at this justice confer-
ence would plan the fate of intellectual property. 

International arrangements for property would be high on the 
agenda for parties in the international original position. Why so? We 
need to remind ourselves of some of our earlier discussion. In the 
previous chapter we argued that property is a form of sovereignty 
and that intellectual property, under certain conditions, gives rise to 
enormous levels of threat power. Clearly this has implications for the 
condition of non-interference. Depending on their form, international 
arrangements for intellectual property could easily contravene this 
condition and so would be an important subject for discussion by 
participants. Related to this, participants would have to think very 
carefully about the relationship between the territoriality of property 
and the impact of any international arrangement on that territorial-
ity. We need to clarify this crucial point. 

Property (including intellectual property) has been for most of its 
institutional life a highly territorial institution. Legally speaking, this 
has meant that the rules which govern property rights have been 
determined by a sovereign who has jurisdiction over a particular 
physical area. Territoriality, like property, is a notion that is linked to 
sovereignty and the state. One aspect of the definition of sovereignty 
is the power of the state over territory.51 Territory is also intimately 
related to foundational concepts within political philosophy. Locke, 
for instance, at various points in the Second Treatise links territory to 
government, community and citizenship.52 Roughly the picture one 
gets in the Second Treatise concerning property and territory is that 
government is under an obligation to act in a way which is consistent 
with the property interests of a group of individual property holders, 
that group having at the very least a territorial identity. It is also clear 
from our discussion in Chapter 3 that for Locke the property rights 
of an individual within the state can be adjusted by the state. Gov-
ernments have the power to regulate property. This power has to be 
exercised in a way that is consistent with the goals of natural law. But 
governments have, when it comes to making regulatory decisions 
concerning property rights, leeways of choice: 



For it would be a direct Contradiction, for any one, to enter into 
Society with others for the securing of and regulating of Property: 
And yet to suppose his Land, whose Property is to be regulated by the 
Laws of the Society, should be exempt from the Jurisdiction of that 
Government, to which he himself the Proprietor of the Land, is a 
Subject.53 

It is hardly surprising that Locke should think this. The importance 
to governments of being able to adjust property rights cannot be 
underestimated. In Chapter 6 we identified four crucial functions of 
property. One way in which to think about property, although not 
the only way, is to see it as a coping mechanism that states use to 
adjust to internal and external stresses. Given the importance of the 
property mechanism to states, its territoriality is not surprising. 

Our question, then, is: what basic arrangements would parties in 
the international original position choose for property? Obviously 
the stakes are high. The preceding discussion shows the importance 
of property's territoriality to the state. Our question really has two 
parts. Would those in the original position seek to make international 
arrangements for intellectual property? If so, which arrangements 
are they likely to prefer and which would they reject on the grounds 
that they were not consistent with the principles of international 
justice? The answer to both questions depends in large part upon the 
state of knowledge of the original participants. It is important to bear 
in mind that, at the stage where the participants come to conclude an 
arrangement for property, they have already chosen principles of 
justice that govern international legal relations. Following Rawls' 
idea of increasing the levels of knowledge in the original position as 
the parties move to greater levels of institutional particularity, we 
can say that in the context of the property discussion the relevant 
level of knowledge of the parties is the following. Parties would 
know that they represented states in a world in which human and 
physical resources were scattered unevenly amongst those states. 
They would know that states organized themselves in different ways, 
that states were in very different stages of economic development 
and that there were social and cultural differences between peoples. 
The parties would not know the specific societies they represented, 
although they would be broadly aware of the kind of society they 
were representing. This last condition is important. Even though the 
parties would have chosen the principle of justice by the time they 
came to discuss the arrangements for property, detailed identifying 
information might lead some representatives to try and fix property 
arrangements to suit their own situation or at least tilt those arrange-
ments in their own favour. The assumption of rationality continues 
to apply to the representatives. 
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Under these conditions, would participants choose to make an 
international arrangement for property? The answer is probably yes. 
Property rights remain fundamental to trade and so states would be 
likely to choose some minimal level of protection that safeguarded 
any trade interest that their state might have at some point in such 
rights. For instance, a state that had an advantage in design work 
would be keen to see those designs protected, but at the same time 
would only want minimal obligations in areas of intellectual prop-
erty where it was weak. Prudent, rational representatives would 
probably opt for an international framework for intellectual property 
protection that allowed the territoriality of property to remain. It 
would be a framework that imposed minimal rather than maximal 
obligations on states, a framework which did enough to reward in-
vention and provide an incentive for individuals to invest in crea-
tivity and innovation.54 

Would participants in the original position rule out some basic 
arrangements for intellectual property as inconsistent with their 
chosen conception of justice for peoples? One arrangement which 
they might exclude on justice grounds is a globalized protectionist 
scheme of intellectual property. Before considering why, we need to 
make clear what is meant by a globalized protectionist scheme for 
intellectual property. Intellectual property becomes globalized when 
it loses its territoriality. It loses its territoriality when the principles, 
standards and policies of intellectual property become determined 
by a supranational regulatory institution rather than states.55 States, 
when it comes to intellectual property, become, as it were, law takers 
rather than law makers.56 

We can say that an arrangement for intellectual property protec-
tion is protectionist if (1) it favours longer periods of protection 
rather than shorter; (2) it propertizes more areas of information rather 
than fewer; (3) it imposes substantive standards of intellectual prop-
erty protection uniformly on all states; (4) it has few or no discretion-
ary mechanisms that allow nation states to adjust substantive stan-
dards and the levels of protection to suit their level of economic 
development.57 The converse of these propositions would characterize 
a non-protectionist scheme. 

There are perhaps a number of different arrangements for intellec-
tual property that parties at the justice conference might develop. A 
little earlier we suggested that they would consider some minimal 
scheme of international protection for intellectual property rights. The 
one arrangement they would reject, though, is a globalized protection-
ist scheme. Such a scheme would be rejected on the ground that it was 
inconsistent with the principles of justice for peoples. Parties in our 
international original position would not be prepared to assent to 
developing property rights in this way. They would be worried by the 



impact of such a scheme on the sovereignty of peoples and the balance 
of power in the world. As rational agents, they would not want to 
enter the world of dependency relationships (discussed in Chapter 7) 
concerning resources that such a scheme would entail. Why would the 
representatives of peoples agree to an arrangement which, for in-
stance, allowed the ownership of the world's microbial processes and 
cultures to fall into the hands of a few collectors? 

In order to appreciate why this negative outcome concerning the 
property rights of states is likely, we need to remind ourselves that, 
under the constructivist procedure for principles of justice (that is, 
the original position), information that is likely to produce bias and 
distortion on the part of the parties applying the principles of justice 
is denied to those parties. Clearly a globalized protectionist model 
would be favoured by an information-exporting country. Such a model 
would maximize that country's economic gains. If one were a net 
importer of information within the world economy and the regime of 
global property rights was highly protectionist then, on simple cost 
grounds, as a net importer one would not be in favour of such a 
regime. Why would one as a matter of trade agree to a system which 
raised the price of a non-rivalrous good like information? One might 
do so if one thought that at .some future time one was going to be a 
net exporter. It might be rational to remain in a system in which one 
took some short-term losses in order to take profits in the long run.58 

But this is more a reason for rational agents to adopt some flexible 
international framework for regulating the intellectual property of all 
peoples than a reason for adopting a globalized protectionist scheme 
that advantaged only some. In any case these kinds of narrow econ-
omically self-interested calculations would not be open to parties in 
the original international position, because the information neces-
sary to make the calculations would be denied to them. 

Under the constraints of the constructivist view of justice, parties 
in the original position would have to think more broadly and less 
partially about the role of property and states. Any property arrange-

] ments would have to be consistent with the principles of justice 
already included in the law of peoples. And so property rules would 
have to be developed in a way that upheld the autonomy of peoples. 
Taking the autonomy of peoples seriously would almost certainly 
rule out of contention a global protectionist scheme for intellectual 
property. The reasons in part lie in the lessons of history. The exist-

| ence of hegemonic powers in world history is a fact. Hegemonic 
powers must have control over raw materials, the sources of capital, 
markets and competitive advantages in the production of highly 
valued goods.59 Once a global protectionist system of intellectual 
property rights was in place, those few countries which had a build-
up of human capital might be tempted to use the system of global 
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property in order to gain some kind of permanent ascendancy or. 
hegemony over other states. Human capital, like physical resources, 
has always been unevenly distributed amongst states. A state with a 
high build-up of human capital has, all other things being equal, a 
greater capacity to produce the kind of scientific and technological 
knowledge that is important to economic growth than a state which 
has a low level of human capital. Whether or not a state captures the 
economic benefits of the knowledge it generates depends on a vast 
array of factors. These include the state's organizational capacity, its 
processes of commercialization, the prevailing business culture, its 
legal infrastructure and the presence of other capable competitors. 
While knowledge remains a public good, a state with high levels of 
human capital investment may in effect be producing an internat-
ional public good for states with lower levels of human capital 
investment.60 A global protectionist scheme that allows for the own-
ership of economically important abstract objects (and therefore econ-
omically important knowledge) presents any potential hegemon 
with a temptation of biblical proportions. The previous chapter ar-
gued that abstract objects are a foundational form of capital. It was 
argued that these objects are capital in themselves as well as being a 
gateway to other important kinds of capital resources. The tempta-
tion for any potential hegemon is to use a global protectionist system 
of intellectual property to institutionalize its control over vital capital 
resources. For hegemonic power based on abstract objects to be stable, 
many of those objects have to shift from being non-rivalrous, non-
excludable objects to non-rivalrous, excludable objects. 

There are two further aspects to a hegemonic power based on 
abstract objects that would shape the application of the law of peo-
ples to international property arrangements. Briefly, they are these. 
Hegemonic power over abstract objects would not be power just 
over economically important objects but, potentially at least, over 
local cultural objects. The chapter on Hegel is suggestive of this: we 
argued in Chapter 4 that personality, through a global system of 
intellectual property, has the potential to reach into other social worlds 
and communities. This may well have negative outcomes. Local or 
territorially based cultural objects may be appropriated for use in 
global markets. Those with a comparative advantage in the genera-
tion, appropriation and delivery of abstract objects become colonizers 
of a different kind. Sacred objects become commercial objects.61 Equally 
the meaning of these local objects for their communities may fade as 
communities find themselves swamped by a global trade in such 
objects, a trade that sates global market demands rather than meet-
ing local community needs. 

There is one last point to make. A global protectionist scheme of 
intellectual property might not only create opportunities for a 



hegemonic state. In Chapter 6, making use of Madison's argument 
about the property origins of factions, it was argued that intellectual 
property rights had a dangerous inner logic. The ownership of intel-
lectual property rights allowed owners to shape the opportunity sets 
of others. This, we suggested, was a major incentive for the forma-
tion of intellectual property factions. If we are right about this, a 
global protectionist scheme for intellectual property would help to 
promote the formation of global factions. One danger of this is global 
rent seeking. The price of a global protectionist scheme for intellec-
tual property would be that it would give opportunistic actors the 
chance to engage in directly unproductive, profit-seeking activities.62 

Multinational elites might be tempted to increase their profits through 
the simple stratagem of persuading a supranational body to ratchet 
up levels of protection for abstract objects already in existence. It is 
hard to see how the wealth transfers involved in such activities could 
be thought to be consistent with either Rawls' domestic principles of 
justice or those of the law of peoples. At the domestic level, the 
increase in private power a highly protectionist intellectual property 
Scheme would cause would not be consistent with either of the two 
principles of justice. The wealth transfers that such a scheme would 
involve would not be consistent with the second principle. At the 
international level a protectionist global arrangement is hardly likely 
to be agreed to by parties in the original position. Such an arrange-
ment offers too many opportunities for any hegemon to entrench its 
hegemony. The loss of control by states over the property mechanism 
has too many adverse consequences for it to be seen as consistent 
with the independence of peoples. 

Conclusion 

This chapter represents something of a preliminary venture into the 
justice of information and then a somewhat restricted one, in that it 
sails exclusively under a Rawlsian flag. The case for regarding infor-
mation as a primary good of a political as well as an economic kind is 
very strong. Under conditions of Rawlsian procedural rationality for 
justice, the role of any property scheme in relation to information 
should be to minimize proprietorial control over information. This is 
true at both the domestic and global levels. It is not consistent with 
the principles of justice at either of these levels to use a protectionist 
scheme of intellectual property to create conditions of artificial scar-
city for the primary good of information. This is a modest but import-
ant consequence of our argument. Theories of global justice often 
seek to impose duties of redistribution of some kind on well-resourced 
states.63 Establishing such positive global duties within the context of 



Rawls' theory is difficult. Our argument does not seek to establish 
such a positive duty when it comes to considering property arrange-
ments for abstract objects. It does suggest that a protectionist intel-
lectual property system achieves the opposite of what is sought to be 
achieved by positive distributive duties. It encourages a redistribu-
tion back to opportunistic actors. 

Our argument has been a negative one. It concludes that protec-
tionist arrangements for intellectual property should be excluded by 
contractarian principles of national and international justice. They 
are excluded because such arrangements constitute a deep interfe-
rence in the distribution of information, a primary good which by its 
nature is not a scarce resource. Parties in the original position, our 
argument suggests, would never agree to an arrangement under 
which some high level of this primary good, a good that mattered to 
them both politically and economically, fell into the orbit of private 
power. This raises the question of what we ought to do when it 
comes to making arrangements for intellectual property protection. 
Nothing in our argument so far commits us to a blanket rejection of 
all intellectual property forms. A rough answer to our question is 
this. Under a contractarian, constructivist view of justice, property is 
not the basis for justice but an instrument of justice. By the time the 
original parties come to consider property rights, the principles of 
justice are already out in the open. This commits the original parties 
to thinking about property rights in an instrumental fashion. Think-
ing instrumentally about intellectual property is the subject of the 
next and last chapter. 

A final comment before closing. One of the interesting consequences 
of looking at the justice of information is that it shows that the 
principle of some things being held in common may be defensible, 
not simply as a normatively desirable social goal, but because it may 
have some purchase in the system of production.64 Liberal theories of 
distributive justice have been, it has been suggested, 'singularly 
equivocal' in their treatment of economic causality.65 A possible ex-
planation might be that these theories appear isolated from econ-
omic models of production because those economic models have 
been relatively unsophisticated in terms of understanding the dy-
namics of economic growth. After all, it was only with the work of 
Machlup that the beginnings of some genuine understanding of the 
role of information in the American economy began to develop. Con-
cepts like human capital will, in the long run, probably prove to be 
more sensitive to human actors as intentional agents. When it comes 
to a consideration of the role of knowledge, theories of distributive 
justice and theories of economic growth may find a common meeting 
place. What we have said about information at least hints at this 
possibility. 
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Intellectual Property: 
For Instrumentalism, 
Against 
Proprietarianism 

Attitudes influence approaches. This last chapter argues that in ap-
proaching issues and theories related to the justification, formation, 
extension and enforcement of intellectual property rights we should 
have an instrumental attitude rather than a proprietarian one. 

No attempt is made to propose a general theory of intellectual 
property. Such a theory would belong to a number of disciplines 
because intellectual property deals with information, rights, economic 
growth and power, not to mention the many subplots which are part 
of the whole story of intellectual property. This makes it a natural 
target for theorizing within ethics, political philosophy, economics, 
sociology and legal theory. Elaborating a satisfactorily integrated 
multidimensional theory of intellectual property is a big job. And, in 
any case, the goal of attempting to theorize a super-theory of intellec-
tual property might be questioned. Post-modernists might see in 
such a theory a futile attempt to deliver the undeliverable about 
property - objective truths and relations. Property, they might say, is 
like an institutional shell which is used to cover a set of relations that 
are historically and culturally contingent and which over time are 
being continually reconfigured. The truth, they might say, is that 
there is no essentialist truth about property. 

This kind of scepticism does threaten gloom for those in the busi-
ness of normative theory and policy development, as well as for 
those who would like to end a book on a positive note about the way 
in which theory development in intellectual property should be taken. 
Bearing in mind this post-modernist scepticism, we shall suggest 
some directions in which theory building in intellectual property 
should be taken. We begin by stating a negative case. One way in 
which the theory of intellectual property should not be developed is 
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to underpin it with proprietarianism. The dangers of this approach 
are heightened when it is combined with a system of law that oper-
ates in a mode of formal rationality The positive case begins by 
arguing that an instrumental attitude should to be taken towards 
intellectual property. Roughly the idea is that talk about rights in 
intellectual property should be replaced by talk about privilege. In-
tellectual property privileges, it will be argued, are necessarily ac-
companied byadui h: > that arciuuscribe the exercise of the privilege. 

The Proprietarian Creed 

Proprietarianism is sometimes used to refer to those theories of jus-
tice which make natural rights their centrepiece.1 Locke, we saw in 
Chapter 3, is one older exemplar of this tradition and in recent times 
Nozick is another. There are two striking features of theories that 
claim naturalness for rights. First, these rights are said to have a pre-
societal and pre-institutional existence. Precise detail over their onto-
logical status varies, depending on whether the accompanying 
metaphysic is, for example, theological or non-theological. A second 
critical feature is that these rights function in Nozick's words as 
constraints on decision making. This means that such rights set per-
manent limits on what is morally permissible. On this view rights are 
like fixtures. They cannot be moved because some better result might 
be obtained by doing so. So, to take a standard example, the liberty 
of an innocent individual cannot be infringed simply because this 
would make a populace happier. 

This natural rights-based proprietarianism is not the target of analy-
sis in this chapter. Proprietarianism for us has a broader meaning. Its 
chief characteristic is that it assigns to property rights a fundamental 
and entrenched, status. Property rights are given a priority ranking 
over other kinds of rights and interests. The arguments that are used 
to justify this fundamental and entrenched status for property rights 
vary. In rights-based versions of proprietarianism, appeals are made 
to natural rights or some notion of property being a fundamental 
background right.2 But equally proprietarianism can be supported 
within a consequentialist framework. Proprietarianism is a view that 
can be upheld within the context of very different moral theories. 
Bentham's views on property provide a useful illustration of this 
analytical point. Like any consistent utilitarian, he rejects the idea of 
natural rights and so therefore the idea of natural property rights. 
And yet he believes that 'a state cannot grow rich except by an 
inviolable respect for property'.3 

Bentham has good reasons for assigning a fundamental respect to 
property rights within his utilitarian framework. He sees clearly that 



those who are guided by the principle of utility might think that it is 
justifiable to invade property rights of wealthy individuals for distri-
butional purposes if this results in an overall increase in happiness. 
The purpose behind the invasion of property rights need not even be 
a noble one. Looting probably creates a great deal of temporary 
happiness if a majority of a population engage in it. Clearly a norma-
tive theory which legitimates this kind of behaviour could hardly be 
expected to be taken seriously. The way in which Bentham seeks to 
avoid destabilizing property rights is to argue that the ideal legis-
lator should elevate the goals of subsistence and security above those 
of abundance and equality. Security for Bentham means that, for the 
jmost part, expectations which individuals have about the conduct of 
others in normal social interaction will be met. His discussion of 
security and law sees the law being assigned a dual role: first, expec-
tations are created through the law and, second, law stabilizes these 
expectations and protects them. Property is exclusively the work of 
law for Bentham: 'Property and law are born together, and die to-
gether.'4 The expectations it establishes and institutionalizes are vital 
for the happiness of society because these expectations provide indi-
viduals with reasons to labour. Like Locke, Bentham thinks that 
individuals have to be driven to labour: property rights are needed 
to vanquish 'the natural aversion to labour'.5 With property rights 
people have an incentive to labour and industry will prosper. With-
out property rights there will be a 'deadening of industry'.6 Hence 
his conclusion that property deserves an inviolable respect. Linking 
property rights and inviolability is a move any proprietarian would 
be happy with. It is an entrenching move that ensures that property 
rights are ranked higher than other rights or interests. 

Proprietarianism in the way that we have described it is not really 
a theory of property. Rather it is a creed and an attitude which 
inclines its holders towards a property fundamentalism. The conse-
quence within normative theory is that property interests are con-
tinuously given a moral primacy. Its impact in intellectual property 
law is the subject of the next section, but first we need to mention 
two other features of our brand of proprietarianism. Proprietarianism 
also advocates in some form or another a first connection thesis 
about property rights. A general formulation of the first connection 
thesis is this. A person who is first connected to an object that has 
economic value or with an activity that produces economic value is 
entitled to a property right in that object or activity. The property 
right can be thought of as an extraction right. It is a right to extract or 
appropriate economic value. The nature of this first connection must 
take the form of some personal act of demarcation. There must be in 
terms of Locke's metaphor some individual act of mixing one's 
labour that establishes the first connection to the object of the property 



right. Borrowing from Hegel, one might say that the first connection 
thesis is the requirement that personality in some fashion first im-
prints itself upon the object of proprietorial desire. Less metaphor-
ically, the first connection thesis requires some act of control. The 
most usual way in which this occurs is through an act of first posses-
sion. The trapping of animals, the spearing of whales, finding a plant 
variety, the mining of the sea-bed, discovering land or resources in it, 
placing a satellite in orbit, synthesizing derivatives of penicillin, lo-
cating a gene and using the electromagnetic spectrum are all ex-
amples of acts of control that may give rise to property rights under 
first possession rules. 

The last defining feature of proprietarianism is a belief in negative 
community. Drawing on our discussion from Locke, we can stipulate 
that this means that the proprietarian takes the stance that things at 
first instance exist in a state of negative commons. They are not 
owned, but their ownership is open to any one individual. We can 
sum up our conceptualization of proprietarianism as follows. 
Proprietarianism consists of three core beliefs: a belief in the moral 
priority of property rights over other rights and interests, a belief in 
the first connection thesis and the existence of a negative commons. 
A proprietarian is one who believes that activities that first give rise 
to economic value also necessarily create property rights and that 
there is no limit to the things in the world at which such activities 
may be aimed. Proprietarianism is a creed which says that the pos-
sessor should take all, that ownership privileges should trump com-
munity interests and that the world and its contents are open to 
ownership. This is proprietarianism in its strongest sense. It is not 
tied to any specific moral theory, at least within liberalism. We have 
suggested that it can be accommodated within consequentialist and 
nori-consequentialist frameworks. Probably, although we shall not 
pursue the matter here, it has strong links with individualism. 

At the philosophical level it is hard to find proponents of the kind of 
strong proprietarianism we have just described. Whether Locke is an 
example depends on the interpretation of his work. Tully's claim (dis-
cussed in Chapter 3) that Locke was a supporter of the positive com-
mons disqualifies Locke from membership of the strong proprietarian 
creed. But Locke clearly was a supporter of the first connection thesis 
and so a proprietarian in some weaker sense, of the concept. In any 
case our purpose is not to filter various historical figures through our 
definition of proprietarianism. Our claim is that proprietarianism has 
infiltrated the development and direction of intellectual property law 
and policy. This charge of infiltration calls for some illustrations and It 
is this call that the next section attempts to answer. 

A last point which concerns the link between proprietarianism and 
the ideology of capitalism needs to be made. The claim that 
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proprietarianism is becoming the main influence upon intellectual 
property gives rise to some other questions. Why is proprietarianism 
in the ascendancy? Whose interests does it serve? These are import-
ant questions, but they are outside the scope of the present inquiry. 
The answer they require is of a causal and explanatory kind. One 
style of answer is to make use of ideology theory, but this is in an 
unsatisfactory state.7 This chapter does not offer causal explanations 
for the rise of proprietarianism. That is an issue that clearly requires 
a separate treatment. The question we address here is the normative 
one. Should we defend proprietarianism in intellectual property or 
should we replace it with something else? Our suggested replace-
ment, we shall see, is instrumentalism. But first we need to provide 
some examples of proprietarianism in action. 

Proprietarianism in Action 

Showing that proprietarianism is the dominant normative influ-
ence on intellectual property law and policy in the world is an 
empirical claim and rather a large one. To confirm the claim would 
involve a massive comparative law exercise. This is not going to be 
done here. This section simply offers some examples of pro-
prietarianism in action in the law of intellectual property. These 
examples are not intended to be a substitute for the broader com-
parative work which would have to be done in order to verify the 
proposition being put. 

There is another qualification to make. Proprietarianism is a creed 
on the move. This means that it does not yet hold sway in all parts of 
intellectual property. It is, however, in the process of gaining a juris-
tic and ideological ascendancy within thinking about the production 
of intellectual property. By focusing on the idea of a core of distinc-
tive normative beliefs which we have labelled proprietarianism, it is 
possible to see a pattern in the various changes in the different parts 
of intellectual property. The beliefs we have identified as characteriz-
ing proprietarianism are deeply involved in a complex causal pro-
cess that results in a pattern of increasing individual ownership of 
abstract objects. This pattern is not complete and in places is fuzzy. 
Proprietarian beliefs do not explain all current decision making within 
intellectual property. We will see a little later that some judges have 
come out against proprietarianism. It is hardly surprising that some 
individuals should resist endorsing it. Intellectual fashions, like other 
fashions, are not chosen by everybody. But the fact that there are 
fashion resisters has not stopped the proprietarian tide. Nor should 
we expect it to. Proprietarianism has deeper roots in the nature of 
international capitalism, the evolution of that capitalism under con-
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ditions of competition, the uncertainty that such competition pro-
motes and finally the desire for hegemonic status by some nation 
states. 

Trademark law, patents and copyright all provide examples of 
proprietarian beliefs in action. Within trademark law proprietarian 
beliefs manifest themselves in an expanded view of what may be 
used as a trademark. More things in the negative commons are now 
capable of serving the trademark proprietor. Under old trademark 
legislation, only visible marks of some kind were eligible for registra-
tion.8 Modern trademark law admits colour, sounds, smells and tastes 
to the category of trademark signs.9 Harley Davidson can now seek 
registration for the sound of their motor bikes and BP for their colour 
green. 

Trademark proprietarianism surfaces in other ways. It does so in a 
clear way in the debates over the function of trademarks.10 Advo-
cates of proprietarianism tend to couch their arguments in terms of 
making trademark law relevant to the needs of the market. Their 
legitimating themes are those of modernization and the needs of 
commerce. The consequence of accepting these arguments is that 
trademarks become tradeable entities in their own right that serve 
the interests of their owners. The importance of consumer and public 
interests in trademark law, which was recognized in early trademark 
thinking, quietly slips from view. 

Telling this story would require much more space than we have 
here, but we can add a little more detail. In 19th-century English law 
the essence of a trademark was thought to be that it served to distin-
guish the goods of one trader from those of another: 'The right which 
a manufacturer has in his trade mark is the exclusive right to use i I 
for the purpose of indicating where, or by whom, or at what manu-
factory the article to which it is affixed was manufactured.'11 Trade-
marks were symbols that indicated to persons understanding the 
symbol the trade origins of the particular goods (later this came to 
include services).12 Trademarks were in a sense highly derivative 
forms of intellectual property. The exclusive use of the mark related 
only to its use in connection with articles to which it had been ap-
plied. A trademark, judges made clear, could not be protected as an 
entity in its own right. 

Information about origin was not then and is not now the only 
function of a trademark. Consumers have a primary interest in know-
ing something about the quality of the goods rather than simply 
where they hail from. Once consumers have experience with a par-
ticular trademarked good, the meaning of the trademark expands to 
convey information about quality of the good or other types of goods 
made by the manufacturer. The trademark comes to mediate the 
reputation of those making the goods. 
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The origin, quality and goodwill functions of trademarks can be 
aggregated into a general communication function. Trademarks might 
be said to have the broad function of communicating the origin and 
properties of goods. Clearly there are some advantages that flow 
from this kind of communication. Consumers can rely on a trade-
mark as a form of shorthand for information that would otherwise 
be time consuming and costly to ascertain. In economic terms, trade-
marks lower the search costs of consumers.13 Traders gain in that 
they know that the trademarks they use will become in the consumer 
market the faithful transmitters of information about the products 
they make. This provides traders with one kind of incentive to main-
tain or raise standards. 

The early judicial development of trademark law in England took 
seriously the idea that trademarks served consumer and public inter-
ests.14 Distinctiveness, perhaps the foundational concept of trade-
mark law, was explicated in terms of the probability that others 
would want to make a legitimate use of those same symbols.35 There 
was 'no absolute right to register any trade mark'.16 Trademark regis-
tration was a privilege, not a right. Practices which may have been 
customary in the relevant trade, like letting other traders make use of 
the mark, were not the basis upon which judgements of validity 
concerning the mark were made. The crucial factor was whether the 
practice in question deceived the public.17This emphasis of the com-
mon law upon the public nature of trademarks is readily under-
standable. A trademark only comes into existence on a commercial 
plane when consumers in the market invest the mark with meaning 
and recognition. Trademarks begin their commercial life through an 
iterated series of acts of recognition by members of the consuming 
public. At the same time as this happens the trader acquires an 
abstract object that can, at least potentially, be exploited indepen-
dently of the goods and services to which the mark relates. Roughly 
speaking, the common law and the legislature took the view that any 
independent exploitation of the mark had to be consistent with those 
acts of recognition by the consuming public which had first breathed 
commercial life into the mark. Marks that had become valuable 
through the grant of a statutory privilege and public use could not 
simply be turned over to their individual proprietors for their unre-
stricted use. Trademark legislation placed restrictions on what trade-
mark owners could do with their trademarks by way of licensing 
and assignment.18 Much of the spirit of this approach is captured in 
the following passage from Bowden Wire Ld. v. Bowden Brake Co LdP 

The object of the law is to preserve for a trader the reputation he has 
made for himself, not to help him in disposing of that reputation as of 
itself a marketable commodity, independent of his goodwill, to some 



other trader. If that were allowed, the public would be misled, be-
cause they might buy something in the belief that it was the make of a 
man whose reputation they knew, whereas it was the make of some-
one else. 

The expansion of the meaning of sign to include sounds, scents, 
colours, shapes, the relaxing of the restrictions on trafficking in trade-
marks and allowing trademarks to be used to divide territorially 
markets when there is no consumer benefit in doing so point to a 
trademark law that is increasingly shifting towards proprietarianism.20 

Under the influence of proprietarianism the dominant purpose of 
trademark law comes to be the protection of the interests of traders. 
The description of trademarks in terms of privilege and monopoly 
falls into disuse. This language is replaced by the more generic and 
therefore ambiguous language of property. The effect is that the de-
velopment of trademark law is more and more dictated by the needs 
of trademark owners with consumer interests now relegated to some 
other part of the law. Structurally speaking, this relegation is danger-
ous. For, so long as the protection of consumer interests remained a 
dominant purpose of trademark law, the privates uses of a publicly 
granted monopoly privilege had to remain consistent with that pur-
pose. This placed a constraint on the development of trademark law 
to resist the purposes of opportunistic actors. Once the linkage be-
tween trademark law and the interests of the consumer market is 
severed then, somewhat predictably, there follows an expansion of 
the narrow statutory privilege granted to traders.21 Traders no longer 
have to show a convergence of their interests and the interests of 
consumers. The statutory privilege now comes to serve private 
interests and private use. Trademark law, like other areas of intellec-
tual property law, slowly shifts to accommodate the desires of rent 
seekers. 

A spectacular example of proprietarian thinking in action is to be 
found in the history of US copyright law in the form of the 'sweat of 
the brow' doctrine. The case of Jeweler's Circular Pub. Co. v. Keystone 
Pub. Co. provides an illustration.22 The plaintiff had compiled a direc-
tory of trademarks related to the jewellery trade. The defendant had 
brought out a similar directory, which was double the length of the 
plaintiff's, but which the plaintiff claimed was based on its directory. 
The defendant lost. In an important passage the court hoisted the 
proprietarian flag: 

The right to copyright a book upon which one has expended labor in 
its preparation does not depend upon whether the materials which he 
has collected consist or not of matters which are publici juris, or whether 
such materials show literary skill or originality, either in thought or in 
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language, or anything more than industrious collection. The man who 
goes through the streets of a town and puts down the names of each of 
the inhabitants, with their occupations and their street number, ac-
quires material of which he is the author.23 

In Jeweler's, as in the English directory cases upon which the decis-
ion was based, the fundamental premise upon which the court based 
its reasoning is that no one has, in the context of market relations, the 
right to appropriate the results of the labour of another. The court 
was careful not to omit the connection between copyright and the 
existence of a public domain. It pointed out that nothing prevents 
other individuals from going to original sources in order to create 
their own compilation.24 This means that subsequent compilers 'must 
count the milestones' for themselves and, in the case of maps, 'go 
through the whole process of triangulation'.25 

The Jeweler's case and others like it conceive of the public domain 
somewhat narrowly. The public domain is assumed to consist of pre-
existing facts, but actually the public domain consists of reports of 
facts. Reports of facts which make up the public domain of facts are 
always reports in some language or another of events and objects in 
the world. Most of the time most people rely on reported facts rather 
than facts that they have directly verified themselves. Copyright 
proprietarianism in the form of the 'sweat of the brow' doctrine 
potentially transfers these public domain reports into private hands. 
The result of this is that the proliferation of reported knowledge or 
facts, reports which serve as access points to verifiable public do-
main knowledge, comes to depend upon the licensing activities of 
copyright owners. 

Showing this in detail would involve, amongst other things, an 
extended discussion of the requirement of originality in copyright 
law. But we can provide a short version of the argument. Generally 
speaking, before an author can acquire copyright in a work he or she 
must satisfy the requirement of originality. This does not mean that 
the work must be original in some ultimate sense of 'never ever 
having been written about before', but something less than that. The 
problem has been in deciding on how much less than that ultimate 
standard is sufficient to qualify a work for copyright protection. 
Predictably, problems have arisen where authors have assembled, 
selected, ordered, arranged and so on pre-existing facts and material 
and claimed to have produced a work in which copyright subsists.26 

Courts have sometimes set the standard of originality quite low, 
allowing, for example, football betting coupons to get over the copy-
right line.27 

The purpose of the originality requirement in copyright is clear 
enough. It obliges the author to engage in some independent creative 



effort before he or she can claim the benefits of copyright protection. 
This creative effort eventually finds its way into the intellectual com-
mons, because copyright is limited in duration. One way in which to 
understand the originality requirement is to say that it helps to con-
stitute the intellectual commons. It helps to keep certain information 
out of the reach of copyright ownership. And drawing upon our 
discussion of Locke in Chapter 3, we might say that copyright helps 
in this way to'constitute a condition of positive community when it 
comes to facts. Facts (which are always reports) are not, as they 
would be in negative community, open to copyright ownership. 

When the originality requirement is set very low or dispensed 
with altogether, facts and information of all kinds can be recycled as 
copyright works. Copyright now helps to constitute negative com-
munity. In this negative community many more information ex-
changes which involve facts become the object of copyright surveil-
lance and enforcement. Copyright comes to function as a private tax 
on basic information exchanges. 

The story of the 'sweat of the brow' doctrine in US copyright law 
has a sad ending from the proprietarian perspective. In Feist Publica-
tions, Inc v. Rural Telephone Service Co Inc, a case in which copyright is 
denied to a white pages directory, the US Supreme Court does its 
best to eliminate the doctrine from copyright law.28 It proceeds by 
refocusing attention on the constitutionally stated goal of copyright 
law which is 'to promote the Progress of Science and useful Arts'.25 

Copyright aids this goal by helping to create a public domain with 
respect to facts, a domain in which all individuals have user rights. 
While the decision has been criticized, primarily it seems because of 
its supposed effects on the data base industry, the decision remains 
fundamentally correct.30 One final observation before we leave this 
example: the demise of the 'sweat of the brow' doctrine does not 
mean that proprietarianism's march towards the ownership of facts 
has been defeated. Many of the initiatives taking place to provide 
special protection for data bases and their contents are arguably a 
reinvention of the 'sweat of the brow' doctrine in sui generis form.31 

The third and final example of proprietarianism in action comes 
from patent law. One important distinction in patent law is between 
discovery and invention. Traditionally, the position has been that 
discoveries per se are not patentable,32 Inventions, provided they 
satisfy various statutory criteria, are patentable. The distinction be-
tween discovery and invention in English law lies in the idea that 
discovery involves an act in which something of the world is re-
vealed. It is, as it were, 'a lifting of the veil'.33 Invention is a process in 
which the act of discovery is taken and joined to some process or 
object which itself can act upon the world. In an oft-quoted passage, 
Lindley LJ in Lane Fox v. Kensington and Knightsbridge Electric Lighting 
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Co gives an example of discovery: 'When Volta discovered the effect 
of an electric current from his battery on a frog's leg he made a great 
discovery but no patentable invention.'34 

The common law's insistence upon the distinction between dis-
covery and invention is readily understandable in light of the pur-
pose of the patent system. We saw in Chapter 2 that this purpose was 
to encourage the build-up in England of skills relating to the indus-
trial arts or trade. The patent system was intended to help expand 
and improve skills in existing trades or help form new trades. Clearly 
this practical objective could not be met through the mere discovery 
of knowledge. Those working in trades had to have tools, machines 
and processes to work with. The abstract object had in other words 
to take on a corporeal application before it could be the subject of a 
patent privilege. Importantly the distinction between discovery and 
invention ensured that certain abstract objects remained in the intel-
lectual commons for all to use. Like the originality requirement in 
copyright law, the discovery/invention distinction helped to consti-
tute the intellectual commons under the condition of positive com-
munity. 

The Australian High Court in an influential decision suggested 
that the distinction between discovery and invention was not precise 
enough to be of much use.35 What concerned the High Court was the 
fact that all inventions have an ideas component36 A strict parsing of 
inventions, particularly process inventions, into the categories of dis-
covery and invention would see many patent claims defeated on the 
grounds that the idea amounted to a discovery and that there was no 
inventive merit in the implementation of that idea. 

Judicial reservations about the clarity of the discovery/invention 
distinction stem from the worry that, applied badly, the distinction 
might defeat the traditional goal of the patent system. Proprietarianism 
attacks the discovery/invention distinction for different reasons. Un-
der proprietarianism nothing of legal significance should hang on this 
distinction because discoveries, just like inventions, can be costly, labour-
intensive and economically valuable.37 The first connection thesis, 
negative community and the fundamental nature of property rights 
all combine to produce the conclusion that abstract information, 
whether in the form of a discovery or of an invention, should be the 
subject of a patent right. Nothing is said about the impact of this on 
community and creativity (see Chapter 3), on power relations (see 
Chapter 7), the distribution and access to important knowledge (see 
Chapter 8) or even the costs of the opportunistic behaviour (see Chap-
ter 6) that such a development will bring with it. 

The longer-term effect of proprietarianism in patent law will be 
that all kinds of abstract information previously in the public do-
main will fall into private ownership. While the patent system has 



always allowed for the temporary private ownership of ideas, these 
ideas have had to be expressed in an inventive form, a form that had 
utility in the industrial arts. One objection to the proprietarian demo-
lition of the discovery/invention distinction is that useful abstract 
information will fall into private hands without there necessarily 
being in existence some corresponding useful industrial application 
of that idea. A danger of proprietarianism lies, in other words, in 
switching the patent system to protect useful ideas rather than ideas 
that exist in the form of useful effects.38 

Some of the best examples of patent proprietarianism in action are 
to be found in the area of property rights in plant, animal and human 
genes and microbiological organisms. When in 1980 the US Supreme 
Court in Diamond v Chakrabarty approved the view that Congress 
intended patentable subject matter to '"include anything under the 
sun that is made by man'" it was in many respects a ringing endorse-
ment of negative community - a world in which patents could single 
out anything at all for appropriation.39 Moreover even at that time 
'made' in reality included 'found', for there was already a body of 
US cases that had allowed patents on purified versions of naturally 
occurring substances.40 If invention merely involves 'cleaning up' a 
substance one may well ask whither the discovery/invention dis-
tinction? Since Chakrabarty and even before it patent law has evolved 
in a way consistent with the influence of proprietarianism. While the 
rhetoric of the discovery/invention distinction remains there is a 
growing convergence around the view that biological materials (in-
cluding genes) which are found in nature are patentable.41 In related 
areas of law such as plant breeders' rights the distinction has van-
ished. Multinationals in the plant-breeding business may claim prop-
erty rights in plant varieties that they have discovered as well as 
those that they may have bred.42 The claims which accompany patent 
applications in the biotechnology area are characterized by the broad-
ness of their reach over the intellectual commons.43 Apart from its 
descent into molecular biology, the patent system has begun to as-
cend the evolutionary ladder in terms of its subject-matter. Animal 
patents, despite the ethical concerns of many, have been granted in 
the US and other jurisdictions.44 

Against Proprietarianism 

In Chapter 7 we argued that property rights in abstract objects give 
rise to dangerous levels of threat power. In passing we suggested 
that this would be of concern to those political traditions that value 
and defend negative liberty. The previous section gave some ex-
amples of the way in which the influence of proprietarian thinking in 



intellectual property is increasing the scope of private ownership of 
abstract objects. Proprietarian sentiments lie behind the expansion of 
intellectual property rights.45 This expansion threatens the core value 
of negative liberty. The remainder of this section develops this idea. 

A list of rights defended by classical liberals like Locke include at 
least the rights of life, liberty and property. These rights we can think 
of as negative rights.46 They imply that others owe the right bearer an 
obligation not to interfere by killing him, depriving him of his free-
dom or taking his property. Negative liberty in its classical form 
involves the idea that there are actions of individuals that should not 
be obstructed. Hobbes, for example, states the idea in this way: "Lib-
erty, or Freedome, signifieth ... the absence of Opposition ...A free 
man, is he, that... is not hindered to doe what he has a will to.'47 In 
Hohfeld's jural scheme these classical rights are claim rights - they 
have, as their correlatives, duties. Property rights are one form of 
negative right. A right of property that relates to land is a right 
amongst other things to prevent others from entering that land, sell-
ing it or interfering in some other way that is inconsistent with the 
property right. A right of copyright in a book is the right to prevent 
others from copying, translating or publishing the book.48 Whether 
the right of property relates to a book, an invention, land or a car, the 
right is a right to stop others from interfering in a way determined by 
the content of the right. 

While intellectual property rights are, like other kinds of property 
rights, negative rights, there are also important differences which 
flow from the connection between intellectual property rights and 
abstract objects. Abstract objects by their nature are capable of uni-
versal accessibility. In theory at least every person on the planet 
could simultaneously use the same algorithm. That could not be said 
of a block of land or a car. One consequence of this is that the pattern 
of interference that intellectual property rights set up in the lives of 
others is far greater than in the case of other kinds of rights. Rights of 
all kinds create patterns of interference. The fact that all individuals 
within a group have rights necessarily means that the action of any 
one individual is limited by the presence of other individuals with 
rights. Rights create zones of freedom by establishing a social basis 
on which to prevent freedom-threatening action by others. Prevent-
ing others from acting can be seen as a form of interference in the 
freedom of others. X's ownership of a block of land prevents others 
from owning it (assuming X does not want to sell it). But the limi-
tations that negative rights place on freedom is a price that X and 
others are willing to pay for roughly the kinds of reasons that Hobbes 
identifies. The alternative to a stable rule-governed association is, at 
least on Hobbes' account, one in which all have privileges to do what 
they like. The price for this anarchy of privilege is that its exercise is 



contingent upon the desires and powers of others. And, as Hobbes 
argues, no one wants to pay this price. The Leviathan is a preferable 
alternative. Individuals, we might say, are prepared to tolerate the 
existence of negative rights for others because those rights operate in 
a reciprocal way to make coexistence possible. 

Intellectual property rights create large patterns of interference in 
the freedom of others because abstract objects are a crucial kind of 
resource. We saw in Chapter 7 that they are a form of capital and a 
gateway to other kinds of capital. Abstract objects are vital to all 
kinds of social, cultural and economic projects. Property in such 
objects creates person-dependency relationships. Intellectual prop-
erty rights differ in the reach of the pattern of interference they set 
up. The analogy between intellectual property rights and other kinds 
of property rights is only superficial. It is true that they both remain 
negative rights and so can be said to confer a right to prevent other 
persons from doing things, but this analysis of intellectual property 
rights remains incomplete because it does not take into account the 
systemic effects that occur because of the nature of the object to 
which the rights relate. Property rights in abstract objects have a dual 
character. They are negative rights, but they are also rights to inter-
fere in the activities of others. The claim we are making can best be 
illustrated by an analogy between abstract objects and the ownership 
of all the land of a state by one individual. English feudalism is 
probably the best example of a situation where, through the system 
of tenures, one individual; the king, was the ultimate owner of all the 
land. One might say of such a situation that the king enjoyed a right 
of property, a right not to be interfered with. But clearly such a 
characterization would hardly capture the extent to which the king 
could, on the basis of his ownership of the land and the complex 
social structure that such ownership supported, interfere in the lives 
of all those who were connected with the system of land tenure. 
Drawing an analogy between the ownership of the abstract object 
and a king's feudal holdings is appropriate because in both cases the 
owner has control over a form of capital on which many others 
inescapably depend. In the case of the abstract object, that depen-
dence may be global rather than just territorial. 

This added quality of intellectual property rights that sets them 
apart from other negative rights can best be described as a capability-
inhibiting quality. Intellectual property rights regulate access to 
knowledge and other kinds of capital which are foundational to the 
development of the capabilities of individuals. One important way 
in which individuals improve their capability is through investment 
in their stock of human capital. We suggested in Chapter 8 that 
intellectual property can adversely affect the use and build-up of 
human capital. It is precisely because of the fact that owners of 
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abstract objects can, by virtue of that ownership, make decisions 
about whether or not other people will be allowed to conduct them-
selves in certain ways that intellectual property rights were histori-
cally thought of, and described, as privileges. The privilege that lies 
at the heart of all intellectual property is a state-based, rule-governed 
privilege to interfere in the negative liberties of others. We might call 
intellectual property rights liberty-inhibiting privileges, but there are 
also other kinds. Some privileges are created through the grant of an 
exemption from a common disadvantage. Tax exemptions are an ex-
ample of this type. A third kind of privilege is based on the grant of a 
status beyond the common advantage of others. So, while all citizens 
may enjoy the freedom of communication, those with the status of 
parliamentarians are usually given an additional (often absolute) 
privilege when it comes to freedom of communication. 

Intellectual property rights are a distinctive form of privilege that 
rely on the creation of a common disadvantage. The brief historical 
discussion of patents in Chapter 2 illustrated this. The history of mon-
opolies, particularly in the first part of the 17th century, reveals clearly 
that these prerogative-based privileges had the feature of creating a 
common disadvantage so that the holder of the privilege could ben-
efit.49 It was because these privileges constituted such a profound in-
terference in the negative liberties of the king's subjects, particularly 
economic liberties, that they incurred such deep opposition. Eventu-
ally their creation came to be a matter of public regulation.50 

One of the reasons why intellectual property rights are no longer 
thought of in this way is that they are continually referred to by the 
aggregated term of rights. Through that process of reference they 
have become deeply entrenched in the discourse of private property 
rights. Their relocation in the language of private property has ob-
scured their origins in public privilege. 

Towards Instrumentalism 

Our attention now turns to arguing for an instrumental attitude to 
intellectual property rights. Instrumentalism is a term that has differ-
ent meanings. Within the philosophy of science it is the view that 
theories are a practical means of organizing observation statements 
in order to derive predictions and conclusions.51 Theories are 
procedurally useful, but not true or false. Instrumentalism is also 
sometimes used to refer to the philosophy of pragmatism.52 When 
used in connection with law, instrumentalism refers to the idea that 
law is a tool.53 The instrumentalist attitude, which we argue should 
form the basis of an approach to property, is distinct from the 
specialized meanings of instrumentalism we have just mentioned. 



Perhaps the first thing to say about an instrumentalism of property 
is that its primary focus is more on the behavioural aspects of prop-
erty than on the metaphysical, ethical and epistemological issues 
that have characterized philosophical investigations of property. An 
instrumentalism of property does not aspire to reveal the deep struc-
tures of property or its essential nature. Its push to uncover the 
nature of property stops at the point at which property is seen as an 
institutional mechanism, a mechanism which in Chapter 7 we said 
can have sovereignty effects. Having arrived at that point, 
instrumentalism begins to investigate the contingent connections and 
processes that exist between property and individual behaviour and 
choice, between property and the formation of groups and factions, 
between property and power, between property and patterns of econ-
omic growth and development, and between property and the social 
patterns and organizations it gives rise to as well as the way in which 
property comes to be patterned and shaped by social organizations. 
Here there is already much good work to draw upon. The old and 
new institutionalism in economics is an example, as is the work 
being done on institutional theory and design.54 

The instrumental attitude to property also draws on economic 
approaches to law. It endorses an approach that calculates the social 
costs of intellectual property protection. Economic approaches also 
have the merit that they make the distributive consequences of 
changes in property arrangements more transparent. But the 
instrumentalism we have in mind amounts to more than just a cost-
benefit analysis, or asking the economic efficiency question or a sim-
ple means-to-an-end ajpproach. Cost-benefit analyses have technical 
problems.55 They should also be driven and limited by moral feeling 
rather than driving out moral values.56 Similarly the view that prop-
erty is simply a means to some predetermined end assumes that 
means and ends can be easily divided. But as Lon Fuller has argued, 
the relationship between means and ends is far from simple.57 Insti-
tutions rarely serve one end. Our own discussion of the different 
functions of property makes this clear. Ends are conditioned by means 
and the other way around. 

The property instrumentalism that we have in mind must serve 
moral values. There is a single and obvious qualification to this; 
Property cannot, in an instrumentalist theory of property, operate as 
a fundamental value or right, for this would be to push the theory in 
proprietarian directions. Property, the instrumentalist attitude says> 
serves moral values, but is not the basis of moral value. A natural 
question to ask is, which values? This we suggest is fundamentally a 
matter of choice. An instrumentalism of property does not commit 
its holder to any specific moral theory or values. It only rules out of 
contention the idea of property as a natural right, but not the idea of 



natural rights. It also might be said to have a humanist orientation. 
This means that explanations, analyses and justifications for prop-
erty have in some way to contribute to an understanding or im-
provement of human experience. Clearly humanism articulated in 
this way permits property instrumentalism to be tied to very differ-
ent moral theories.58 Perhaps if we had to describe an instrumentalism 
of property in terms of labels we might say that it is a humanistic and 
naturalistic form of empiricism about property. 

The requirement that an instrumentalism of property be humanist 
is a minimal one, but it does push theory development in intellectual 
property away from the narrow and technical into the wider and 
evaluative. An example of what we mean can be drawn from our 
discussion of human capital and the justice of information. That 
discussion suggested that intellectual property rules might adversely 
affect the formation of human capital and therefore have implica-
tions for economic growth. Under our property instrumentalism, 
economists would need to take an interest in distributive theories, 
for these theories are relevant to just those institutions which the 
economic model implicates as crucial in economic growth. Once, for 
example, we are persuaded by a model of endogenous economic 
growth that human capital is more crucial than physical capital, a 
question arises about the institutional design response to that find-
ing. This inevitably leads the economist into just those institutions 
which the distributive theorist has to consider. In the case of human 
capital it is fundamental institutions like the family and education 
that are relevant to the economist and the theorist of justice alike. 
The principles of equality of opportunity and access to education, 
which may be prescribed by a theory of justice, may also matter to a 
long-run economic growth theory. It may be that such principles 
maximize the build-up of human capital because all parents will 
have an incentive to invest in their children's education. Equally 
theorists of justice need to think (at least at the level of non-ideal 
theory) about the link between economic growth and the major social 
institutions which operate distributively within a society, for it is the 
arrangement of those institutions which will have an impact on econ-
omic growth and thus place limits on what is distributively feasible. 
An instrumentalism of property would require this cross-pollination 
between economic theories of growth and distributive theories be-
cause property is a foundational institution in both and because the 
humanist principle in such an instrumentalism would require theory 
development to have, as its minimal goal, the improvement of 
human conditions and experience. Of course what would count as 
an improvement would itself be determined by moral theory. And, 
as we have seen, an instrumentalism of property is not committed to 
any specific moral theory. 



The property instrumentalism we are developing proposes a lim-
ited negative metaphysical thesis: there are no natural rights of prop-
erty. This thesis has a corollary. Property instrumentalism embraces a 
radical scepticism about the nature of property.59 In particular it is 
sceptical about any theory of property that is based on the idea that 
property is a subjective right. The radical scepticism we have in 
mind can best be illustrated by making use of some of Kelsen's 
observations about property. As it happens, a radical instrumentalism 
about property rights is one of the consequences of Kelsen's pure 
positivism.60 

Kelsen's radical instrumentalism about property rights stems from 
his rejection of the dualism that had characterized 19th-century posi-
tivism.61 The legacy of natural law had found its way into this posi-
tivism through the dichotomies that had been created between objec-
tive and subjective law or right, and public and private law. Subjec-
tive right in this kind of positivism involved the idea that there were 
independently existing rights that objective law served in some way. 
Property, argues Kelsen, is 'the prototype of the subjective right'.62 

Subjective right has, for Kelsen, a clear ideological function. This 
function stems from the realization that with a positivistic concep-
tion of law the state is free to chart its own destiny. The content of its 
legal order is to be determined only by the legal order, that is to say, 
the state. Within democratic societies particularly, the content of law 
acquires a previously undreamt of contingency. If they so choose, 
legal orders can remake themselves in fundamental ways. Monar-
chies can become republics. Against this backdrop of a positivism 
limited only by will, the notion of private property (subjective right) 
becomes a means to setting limits on what the legal order may do to 
property interests. Kelsen, describing the ideological function of sub-
jective right, puts it thus: 'subjective right, which really means pri-
vate property, is a category transcending the objective law, it is an 
institution putting unavoidable constraints on the shaping of the 
content of the legal system'.63 This claim of Kelsen's is an important 
part of his larger mission, which is to deliver a positivist theory of 
law that is an ideological theory of law in the sense that it remains a 
normative theory, but is anti-ideological in the sense that special 
interests and pleadings do not form part of the normative character 
of law. The Pure Theory of Law proposed by Kelsen eliminates sub-
jective right. Subjective right and objective law become one. 

One immediate reaction to the proposal to reduce all manifesta-
tions of subjective right to objective law is to say this has serious and 
negative implications for individual liberty. Subjective right, it might 
be said, is the last philosophical bulwark against a liberty-robbing 
state. This kind of response, however, does not take seriously the 
radical scepticism and instrumentalism we are advocating for a treat-
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merit of property. First, under instrumentalism the question of the 
effects of subjective right on patterns of liberty is not a question that 
could be settled exclusively through a priori philosophical techniques 
any more than one could come to a serious conclusion about the 
pattern of liberty in a country by reading its constitution: the Soviet 
constitution, for example, read well. Patterns of liberty depend ulti-
mately on the way given concrete rights evolve and operate in the 
context of social systems that have particular distributions of wealth, 
resources and Institutional structures. There is, in other words, a 
much higher synthetic component in the debates over property and 
liberty than is commonly realized. 

A radical scepticism about property would remain open to the pos-
sibility that property, as subjective right, might, somewhat 
counterintuitively, have under certain circumstances an adverse im-
pact on the liberty of citizens. We can sketch such a possibility. The 
essence of Kelsen's analysis of property is that the functional role of 
subjective property rights is to place a restraint on a potentially hostile 
objective legal order. In those social systems where there are signifi-
cant inequalities in the distribution of wealth and power the capacity 
of some to utilize the ideological function of property as subjective 
right will be much greater than that of others. Subjective property 
becomes a subtle tool which the well resourced may use for resisting 
the changes the objective legal order may wish to make to the norms 
of property. The dangers of aligning subjective property with intellec-
tual property are high. Intellectual property, we have argued, takes the 
form of liberty-inhibiting privileges. Also, for the reasons we gave in 
Chapter 7, it creates private forms of sovereignty within a society. 
Those that possess such privileges are inclined, for the reasons we 
outlined in Chapter 6, to seek their extension. The notion of subjective 
right when linked to intellectual property offers privilege seekers op-
portunities to extend and create privileges that endanger the liberties 
of others. When the notion of subjective right is linked to intellectual 
property it functions to entrench the special interests of privilege hold-
ers. Privilege holders, for reasons of rational self-interest, campaign for 
greater privileges. Their outlook does not take account of the social 
cost of such privileges, their possible injustice or the threat that the 
power of such privileges poses to fundamental democratic institu-
tions. Under the guise of subjective right intellectual property rights 
are treated like any other form of property. Their distinct character and 
the threats they pose are clouded by a rhetoric of private property in 
which a universal subjective will is mobilized to defend the special 
interests of privilege seekers. The developmental costs of this to others 
is steadfastly ignored. 

One worry about adopting a sceptical instrumentalism of property 
might be this: such an instrumentalism locates the genesis of prop-



erty rights in positive law; it might be argued that individual prop-
erty rights are an essential part of what is needed to make individual 
liberty secure and the notion of subjective right in turn makes prop-
erty rights secure. On an instrumental approach to property, prop-
erty rights are seemingly at the mercy of the state. Such rights be-
come too fragile. Another reason for not endorsing an instrumentalism. 
of property is the adverse effect that such an instrumentalism might 
have on the fundamental values that cluster around the notion of 
property as a subjective right. Here the idea is that property is in-
separably linked with freedom, with the protection of individual 
personality and privacy. The problem with sceptical instrumentalism, 
it might be argued, is that in the final analysis it amounts to a proce-
dure that costs such rights according to some narrow economic met-
ric. As it happens, because of the overtly economic character of most 
intellectual property rights (such as copyright in sound recordings 
and published editions, or plant variety rights), employing an econ-
omic metric to judge such rights is appropriate. Nevertheless there 
are some kinds of rights to be found in intellectual property that 
institutionalize values which individuals as a social group hold to be 
important and meaningful in a way that transcends any conclusion 
that might be reached about their usefulness on the basis of cost. 
They are, as it were, cost-transcending rights. By running such rights 
through a sceptical instrumentalist mill, the cultural or symbolic 
value these rights derive from their link with fundamental values 
would be missed. The right of an author to be acknowledged as the 
author of the work or the right of an author to prevent the destruc-
tion of his work might be examples of such rights. Such rights might 
not be economically efficient because they inhibit trade in artistic 
goods. Even if this were the case, the rights could be defended on 
other grounds. The existence of works of art might be thought to be 
intrinsically valuable.64 Rights which promoted or preserved artistic 
works could be justified on the ground that they helped to promote 
an intrinsic good. This is still an instrumental style of justification, 
but one which is no longer influenced by some procedure of costing 
the right. 

These two misgivings about a sceptical instrumentalism are mis-
placed. The first suggested that property rights were too important 
to individual liberty to risk breaking the linkage between subjective 
right and property. This does not amount to an objection against our 
sceptical instrumentalism. It does show that a sceptical instrument-
alism of property needs to be entrenched in a broader account of 
what constitutes individual freedom. Under an instrumentalism of 
property it is crucial that this account be developed independently of 
the property relation. It is a mistake, in other words, to identify the 
nature of individual freedom with a treatment of the property rela-
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tion in such a way that that treatment becomes the inductive basis 
upon which conclusions about individual freedom in the broad are 
reached. So, by way of example, for liberals a sceptical instrument-
alism about property means asking about the effects of property 
norms on negative liberty rather than using property rights as the 
paradigmatic instance of negative liberty. By not asking the instru-
mentalist question about property, liberals open themselves up to the 
possibility that they will in the case of intellectual property endorse a 
liberty-inhibiting system of privilege. 

The second misgiving about instrumentalism invoked the idea of 
cost-transcending rights. This kind of misgiving is not well founded. 
First we need to be clear that the real-world costs of property rights 
matter morally. The presence of costs means that resources are being 
used that could have been used otherwise. This matters morally as 
well as economically. The fact that resources within a given society 
are being transferred to meet the cost of a given system has implica-
tions for the developmental capacities of individuals within a given 
society. Rwanda has a patent system which, like all patent systems, 
generates costs. Should a country like Rwanda use precious resources 
in creating, maintaining and enforcing a patent system? A sceptical 
instrumentalism about property encourages this kind of question. 
And it is a question which is perfectly consistent with a defence of 
fundamental values like autonomy and self-determination. An at-
tempt to trump an instrumentalism of property through some form 
of moral fundamentalism ignores the fact that the defence of one 
fundamental value often occurs at the expense of others. 

Under a sceptical instrumentalism it does not follow that no prop-
erty rights will survive. What follows is that the generic term 'right' 
will be disaggregated into its constituent parts. The shape of this 
disaggregation will be determined by the relevant deontic logic that 
is chosen to do the job. Some species of property rights will end up 
being classified as claim rights. Others, like intellectual property, will 
end up having the status of privileges. Depending on the moral 
theory used to accommodate the sceptical instrumentalism, some 
property rights in certain kinds of objects may end up being plaus-
ibly defended as important claim rights.65 In short, a sceptical 
instrumentalism would seek to avoid the tendency, which Bentham 
observed, for individuals to describe every benefit or advantage con-
ferred upon them by law as their property.66 

This completes our outline of a sceptical instrumentalism of prop-
erty. Before concluding there is one short task that needs to be done. 
This is to show that an instrumentalist theory of intellectual property 
is also committed to instrumentalist duties. 



The Duties of Privilege 

There are two questions that this section endeavours to answer. How 
are instrumental duties to be derived from privileges? What kind of 
duties can be derived? Some examples drawn from cases are used to 
illustrate the answer to the second question. A word of caution is 
needed here. An instrumentalist theory of intellectual property would 
be a normative theory. It could serve in the role of legal exegesis and 
casuistry. The practical import of the theory would be that the inter-
pretation of intellectual property law would be driven in a system-
atic fashion by the purpose of that law rather than more diffuse 
moral notions about the need to protect pre-legal expectations based 
on the exercise of labour and the creation of value. It would, in other 
words, be a counter to proprietarianism. The examples which we 
discuss are intended to illustrate the kinds of duties that can be 
derived from instrumentalist axioms. We are not claiming that the 
courts in these instances were in fact working with an instrumental-
ist theory of the kind we outlined in the previous section. 

Intellectual property rights are liberty-inhibiting privileges. Our 
claim is that instrumentally based privileges are accompanied by 
duties that fall on the holder of the privilege. If the purpose in creat-
ing the privilege is to fulfil some approved goal then it should also 
follow that the privilege holder is subject to duties not to exercise the 
privilege in a way that defeats the purpose for which the privilege 
was granted in the first place. The idea of linking a set of duties to 
promote the end for which the privilege was designed has some 
analogies with the conception of government put forward by earlier 
philosophies of democratic radicalism. Locke, in developing a model 
of government, made constant use of the concept of a trust in order 
to establish that the powers of government were circumscribed in 
various ways by the obligations it had to the people. Referring to the 
legislature as a 'Fiduciary Power' Locke goes on to say. 'For all Power 
given zuith trust for the attaining an end, being limited by that end, 
whenever that end is manifestly neglected, or opposed, the trust must 
necessarily be forfeited'.67 

The intuitive idea is that the holder of power has that power 
limited in ways that are consistent with the object for which that 
power was given. In the case of property privileges we want to argue 
that the limitation on the scope of the privilege takes the form of 
duties. This leads to the question with which we began this section. 
How are instrumental duties to be derived from the privileges? The 
answer is that the derivation of such duties is, like the creation of the 
initial privilege, instrumentally based. More formally, we can say 
that holders of intellectual property privileges are subject to those 
duties that maximize the probability that the purpose for which the 
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privilege was first created is achieved. The duties exist as a means to 
promote the satisfaction of the goal that is the target of the privilege. 
Without the existence of such duties the grant of the privilege would 
be self-defeating and the failure to create them would be irrational. 

There might also be a non-instrumental way of establishing the 
existence of the duties we are considering here. Showing this would 
be harder than the instrumental method we have employed. Briefly 
the non-instrumental route would involve linking duties to the exist-
ence of power. Intellectual property is a sovereignty mechanism. The 
holder of intellectual property occupies a station of power. Con-
nected to this station are a set of duties that dictate that the power be 
exercised in a responsible way.68 This way of proceeding is different 
from the instrumentalist derivation we have just discussed. The in-
strumentalist derivation is based on a means-ends rationality which, 
amongst other things, counsels us not to act in self-defeating ways. 
The instrumentalist derivation selects duties on the basis of their 
goal-promoting utility. The non-instrumental justification we are ven-
turing here proceeds on the assumption that necessarily tied to sta-
tions of power are duties. These duties exist irrespective of whether 
they are needed to satisfy the goal that is the object of the privilege. 
That may be a consequence of the duties, but not the reason for their 
existence. These duties may in fact qualify as intrinsic duties. These 
are duties that do not exhibit a correlative dependency upon the 
rights of others, but instead exist independently of rights. An ex-
ample, one which Raz develops, is the duty that the first friend has 
to the second friend to compensate her for harm done to her even 
where the actions of the first friend that caused the harm were not 
blameworthy in any sense.69 The source of the duty lies in what is 
entailed by the nature of friendship. The core argument is that cer-
tain actions are the subject of intrinsic duties because of a shared 
conception of what is fundamentally valuable. A respect for the love 
of children might be an example of another source of intrinsic duties. 

By combining the idea that certain duties follow stations of power 
with the concept of intrinsic duties, it may be possible to prove the 
existence of duties of privilege in a non-instrumental way. Such a 
line of argument may have advantages over the instrumentalist justi-
fication. There may be occasions where one is concerned not just 
with the narrower question of how the goal of the privilege is best 
implemented but rather with the responsible exercise of the power 
that the privilege confers. For example, intellectual property owners 
can enforce their privileges through litigation. While there is no ques-
tion about the existence of this right to enforce, one might also want 
to argue that there are duties on the holder of the privilege to exer-
cise the right of enforcement in responsible ways, The common law 
recognized, for example, that a person relying on an invalid patent 



could nevertheless make threats of litigation that were calculated to 
destroy the business of others: 

Many persons would immediately cease selling an alleged patented 
article rather than run the risk of being drawn into a litigation which 
might be of a very formidable character. And the utmost danger might 
be occasioned to the public if a man were to take out a patent for a 
thing notoriously of great antiquity, and by issuing circulars to mon-
opolise a very large trade and destroy the trade of others.70 

In those cases where the threats were without basis, the English 
law gave the person who was threatened a remedy.71 The basis of 
the duty on intellectual property owners not to threaten litigation 
in certain circumstances might be grounded not, as a matter of 
normative theory, in the rights of other traders (for that would lead 
back to instrumentalism) but rather in a shared conception about 
the nature of the power of privilege in a democratic and just soci-
ety, Showing that the duties of privilege can in the case of the 
privileges of intellectual property be derived non-instrumentally is, 
as we said earlier, going to be difficult. We have not inspected this 
possibility in any detail, but have merely shown how it might be 
made plausible. 

It only remains to make some general comments about the kinds 
of instrumental duties one might derive from intellectual property 
privileges. Clearly, because the duties would have the instrumental 
purpose of helping to bring about the goal that the privilege itself 
was designed to serve, the relevant duties would have to be strongly 
connected to that goal. The kind of instrumental duties that would 
exist would depend on the way the goal of the relevant privilege was 
characterized, as well as the behavioural effects it was thought that 
the privilege would have. So, for example, if the goal of the patent 
system was stipulated to be simply the production of wealth and it 
was thought that the more of a reward the patent privilege consti-
tuted the more wealth would be produced, the instrumental duties 
needed to support the achievement of the goal might turn out to be 
few in number, the reason being that it might be argued that, the 
fewer the restrictions placed on the patentee, the greater the reward 
the privilege would turn out to be. This argument would only be 
defensible under an instrumental approach to intellectual property if 
it turned out to be empirically the case that patent privileges did play 
a significant role in wealth creation and that minimal duties on the 
privilege holder had a significant incentive effect. 

Other characterizations of the goal of the patent system would 
produce a different or expanded set of duties. The history of the 
patent system is instructive in this regard. One historically important 
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goal of the English patent system, as we have seen, was to help 
create certain trades or industries thought to be vital to the needs of 
the country. So one finds early on in the evolution of patent law the 
view that patentees had a duty to work the patent in the realm so 
that relevant industrial expertise was made accessible to all. Various 
English patent statutes contained provisions prohibiting the abuse of 
patent rights. A reading of these provisions shows that their purpose 
was to facilitate the transfer or circulation of the patented knowledge 
in the United Kingdom.72 The English courts in fact went a long way 
towards imposing instrumental duties on the patentee in order to 
ensure that this particular goal of the patent system was met. One 
case laid down that patentees had to attempt to create a demand.73 

Compulsory licensing in part can be seen as the remedy for the 
failure by the patentee to abide by the instrumental duty of diffusing 
knowledge.74 Another example of what we would term 'instrumental 
duties' is to be found in US court discussions of the existence of the 
misuse of copyright defence and the misuse of patent defence. The 
misuse defence bars a plaintiff from succeeding in an action for the 
infringement of a copyright or patent in those cases where the plain-
tiff uses the privilege in a way which is inconsistent with the public 
policy that lies behind the grant of the privilege.75 The misuse doc-
trine is itself an example of a privilege-related duty that might be 
naturally deduced under instrumentalist axioms about intellectual 
property. In passing we might observe that, under an instrumentalist 
theory, the duty not to misuse intellectual property would be a duty 
that existed independently of the effect of the defendant's conduct 
on the plaintiff. 

Conclusion 

The overall direction in which the instrumentalist attitude would 
take intellectual property should now be evident. It would aspire to 
be a replacement for proprietarianism. Instrumentalism would re-
quire a strongly articulated conception of the public purpose and 
role of intellectual property. The juristic development of intellectual 
property law would have to adhere rigidly to that purpose. 
Instrumentalism would require an old-fashioned way of talking: the 
language of property rights would be replaced by the language of 
monopoly privileges. The grant of these monopolies would be tied to 
the idea of duty. Duty-bearing privileges would form the heart of an 
instrumentalism of intellectual property. Under instrumentalism in-
tellectual property would be located in the context of some broader 
moral theory and set of values. Property rights would be morality's 
servants and not its drivers. Finally, an instrumentalist theory of 
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intellectual property would rest upon a naturalistic empiricism. Leg-
islative experiments with these rights would be driven by inform-
ation about their real-world costs and abuses. 
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